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MESSAGE
FROM

THE PRESIDENT OF THE UNITED STATES
TRANSMITTING

THE CONVENTION BETWEEN THE GOVERNMENT OF THE UNITED STATES
OF AMERICA AND THE GOVERNMENT OF THE REPUBLIC OF INDIA FOR THE
AVOIDANCE OF DOUBLE TAXATION AND THE PREVENTION OF FISCAL EVASION
WITH RESPECT TO TAXES ON INCOME, TOGETHER WITH A RELATED PROTOCOL,
SIGNED AT NEW DELHI ON SEPTEMBER 12, 1989

LETTER OF SUBMITTAL

DEPARTMENT OF STATE,
Washington, October 24, 1989.

The PRESIDENT,
The White House.

DEAR Mr. PRESIDENT: | have the honor to submit to you, with aview to its transmisson to the
Senate for advice and consent to ratification, the Convention between the Government of the United
States of America and the Government of the Republic of Indiafor the Avoidance of Double Taxation
and the Prevention of Fiscal Evasion with Respect to Taxes on Income, together with arelated
Protocol, signed at New Delhi on September 12, 1989.

The Convention would be the first tax treaty between the United States and India. In generd, it
follows the pattern of the United States mode tax convention but differsin a number of respectsto
reflect Indias status as a developing country.

The Convention provides maximum rates of tax at source on payments of dividends, interest and
roydties which, in each case, are higher than the rates specified in the United States Modd . Dividends
from a subsdiary to a parent corporation are taxable at a maximum rate of 15 percent; other dividends
may be taxable at source at a 25 percent rate. Interest is, in generd, taxable a source at a maximum
rate of 15 percent, dthough interest received by afinancid inditution is taxable a a maximum rate of 10



percent, and interest recaeived by ether of the two Governments, by certain governmentd financia
ingtitutions, and by residents of a Contracting State on certain Government gpproved loans, is exempt
from tax at source.

Theroyalty provisons contain severa significant departures from standard United States tax tresty
policy. In generd, indugtria and copyright royalties are taxable at source at a maximum rate of 20
percent for the first five years, dropping to 15 percent thereafter. Where the payor of the roydty is one
of the Governments, a palitical subdivision or a public sector corporation, tax will be imposed from the
date of entry into force of the treety a a maximum rate of 15 percent. Payments for the use of, or the
right to use, industria, commercid or scientific equipment are treated as roydlties, rather than as
business profits, and are subject to a maximum rate of tax at source of 10 percent. The most Sgnificant
departure from past policy in the royaty article isthe fact that certain service fees, referred to in the
Convention as "fees for included services', are treated in the same manner as royadlties, and not, as
would normaly be the case, as business profits. Included services are defined as technica consultancy
serviceswhich ether: (i) are ancillary and subsdiary to the licensing of an intangible or the rentd of
tangible persond property, both of which give rise to roydty payments, or, (ii) if not ancillary or
subsdiary, make available to the payor of the service fee some technical knowledge, experience, skill,
etc., or trandfer to that person atechnica plan or design. A detailed memorandum of understanding was
developed by the negotiators to provide guidance as to the intended scope of the concept of “included
sarvices’ and the effect of the memorandum is agreed to in an exchange of notes. These are included for
information only. Fees for dl other services are treated ether as business profits or as independent
persond services income. Although not reflected in the convention, under Indian law, certain service
fees related to defense contracts are exempt from Indian tax..

The Convention preserves for the United States the right to impose the branch profits tax. It
preserves for both Contracting States their statutory taxing rights with respect to capita gains.

The Convention dso contains rules for the taxation of business profits which, consstent with other
United States tax treeties with developing countries, provide a broader range of circumstances under
which one partner may tax the business profits of aresdent of the other. The Convention defines
permanent establishment to include a condruction Site or adrilling rig where the Ste or activity continues
for aperiod of 120 daysin ayear. This compares with a twelve month threshold under the United
States Model, and six months under the typica developing country tax treaty. In addition, the
Convention contains reciproca exemption a source for shipping and aircraft operating income, including
income from the incidental leasing of ships, aircraft or containers (i.e., where the lessor is an operator of
ships and aircraft). The Convention differs from the United States Modd in that income from the non-
incidental leasing of ships, aircraft or containers (i.e., where the lessor is not an operator of ships or
arcraft) is not covered by the article. Income from such non-incidental leasing is treated as aroyalty,
taxable at source a a maximum rate of 10 percent.

The trestment under the Convention of various classes of persond service incomeis Smilar to that
under the United States tax treeties with developing countries.



The Convention contains provisions designed to prevent third-country residents from treaty
shopping, i.e., from taking unwarranted advantage of the Convention by routing income from one
Contracting State through an entity created in the other. These provisions consstent with recent tax
legidation, identify treety shopping in terms both of third-country ownership of an entity, and of the
subgtantia use of the entity's income to meet liahilities to third-country persons. Notwithstanding the
presence of these factors, however, treaty benefitswill be dlowed if the incomeisincidenta to or
earned in connection with the active conduct of atrade or business in the State of resdence, if the
shares of the company earning the income are traded on a recognized stock exchange, or if the
competent authority of the source State so determines.

Aswith dl United States tax tregties, the Convention prohibits tax discrimination, creates a dispute
resolution mechanism and provides for the exchange of otherwise confidentia tax information between
the tax authorities of the parties. The Convention authorizes access by the General Accounting Office
and the tax writing committees of Congress to certain information exchanged under the Convention
which is rdevant to the functions of these bodies in overseeing the administration of United States laws.

In an exchange of notes, the United States and India agree that, although the Convention does not
contain atax sparing credit, if United States policy changes in this regard, the Convention will be
promptly amended to incorporate atax sparing provison. These notes are aso included for information
only.

A technica memorandum explaining in detail the provisions of the Convention and the reated
Protocol isbeing prepared by the Department of the Treasury and will be submitted separately to the
Senate Committee on Foreign Relations.

The Department of the Treasury, with the cooperation of the Department of State, was primarily
responsible for the negotiation of the Convention and related Protocol.

Respectfully submitted,
JAMESA. BAKERIII.

Enclosures; As stated.

LETTER OF TRANSMITTAL
THE WHITE HOUSE, October 31, 1989.
To the Senate of the United States:
| transmit herewith for Senate advice and consent to ratification the Convention between the

Government of the United States of America and the Government of the Republic of Indiafor the
Avoidance of Double Taxation and the Prevention of Fiscad Evasion with Respect to Taxes on Income,



together with arelated Protocol, sgned at New Delhi on September 12, 1989. | dso transmit the report
of the Department of State on the convention.

The convention would be the firgt tax treaty between the United States and India. It includes specid
provisions that take into account Indias status as a developing nation and that reflect changesin U.S.
tax treaty policy resulting from the Tax Reform Act of 1986.

Of particular importance are the provisions limiting the withholding tax rates on various categories of
investment income, as well as those designed to prevent third-country residents from taking unwarranted
advantage of the convention by routing income from one Contracting State through an entity crested in
the other. The convention also provides for the exchange of information by the competent authorities of
the Contracting States.

| recommend the Senate give early and favorable consideration to the convention, together with a
related protocol, and give its advice and consent to ratification.

GEORGE BUSH.

CONVENTION BETWEEN THE GOVERNMENT OF THE UNITED STATES OF
AMERICA AND THE GOVERNMENT OF THE REPUBLIC OF INDIA FOR THE
AVOIDANCE OF DOUBLE TAXATION AND THE PREVENTION OF FISCAL EVASION
WITH RESPECT TO TAXES ON INCOME

The Government of the United States of America and the Government of the Republic of India,
desiring to conclude a Convention for the avoidance of double taxation and the prevention of fisca
evasion with respect to taxes on income, have agreed as follows:

ARTICLE 1
Genera Scope

1. This Convention shall apply to persons who are residents of one or both of the Contracting
States, except as otherwise provided in the Convention.

2. The Convention shdl not restrict in any manner any exclusion, exemption, deduction, credit, or
other allowance now or here after accorded:
(&) by the laws of either Contracting State; or
(b) by any other agreement between the Contracting States; or

3. Notwithstanding any provision of the Convention except paragraph 4, a Contracting State may
tax its residents (as determined under Article 4 (Residence)), and by reason of citizenship may tax its
citizens, asif the Convention had not come into effect. For this purpose, the term “citizen” shal include a



former citizen whose loss of citizenship had as one of its principd purposes the avoidance of tax, but
only for a period of 10 years following such loss.

4. The provigons of paragraph 3 shal not affect

(&) the benefits conferred by a Contracting State under paragraph 2 of Article 9
(Associated Enterprises), under paragraphs 2 and 6 of Article 20 (Private Pensions, Annuities,
Alimony, and Child Support), and under Articles 25 (Relief from Double Taxation), 26 (Non-
discrimination), and 27 (Mutua Agreement Procedure); and

(b) the benefits conferred by a Contracting State under Articles 19 (Remuneration and
Pensionsin Respect of Government Service), 21 (Payments Received by Students and
Apprentices), 22 (Payments Received by Professors, Teachers and Research Scholars) and 29
(Diplomatic Agents and Consul Officers), upon individuals who are neither citizens of, nor have
immigrant Satusin, that State.

ARTICLE 2
Taxes Covered

1. The exigting taxes to which this Convention shdl apply are:
(&) in the United States, the Federa income taxes imposed by the Internd Revenue
Code (but excluding the accumulated earnings tax, the persona holding company tax, and socia
Security taxes), and the excise taxes imposed on insurance premiums paid to foreign insurers
and with respect to private foundations (hereinafter referred to as "United States tax™);
provided, however, the Convention shall gpply to the excise taxes imposed on insurance
premiums paid to foreign insurers only to the extent that the risks covered by such premiums are
not reinsured with a person not entitled to exemption from such taxes under this or any other
Convention which gpplies to these taxes; and
(b) inIndia
(1) the income tax including any surcharge thereon, but excluding income tax on
undistributed income of companies, imposed under the Income-tax Act; and
(i1) the surtax (hereinafter referred to as "Indian tax™).
Taxesreferred to in (a) and (b) above shdl not include any amount payable in respect of any default or
omission in relaion to the above taxes or which represent a pendty imposed relating to those taxes.

2. The Convention shal apply also to any identical or substantidly smilar taxes which are imposed
after the date of signature of the Convention in addition to, or in place of, the exigting taxes. The
competent authorities of the Contracting States shal notify each other of any sgnificant changes which
have been made in their respective taxation laws and of any officid published materid concerning the
goplication of the Convention.

ARTICLE3
Gengd Definitions




1. In this Convention, unless the context otherwise requires:

(a) theterm “Indid’ means the territory of India and includes the territorid seaand
argpace above it, aswel as any other maritime zone in which India has sovereign rights, other
rights and jurisdictions, according to the Indian law and in accordance with internationa law;

(b) the term “United States’, when used in a geographica sense means dl the territory
of the United States of America, including its territorid sea, in which the laws rlating to United
Statestax arein force, and dl the areabeyond itsterritoria sea, including the seabed and
subsoil thereof, over which the United States has jurisdiction in accordance with internationd
law and in which the laws rdlating to United States tax arein force;

(c) the terms “a Contracting State” and “the other Contracting Stat€” mean Indiaor the
United States as the context requires,

(d) theterm “tax” means Indian tax or United States tax, as the context requires,

(e) the term “person” includes an individud, an estate, atrust, a partnership, a company,
any other body of persons, or other taxable entity;

(f) the term *company” means any body corporate or any entity which istreasted asa
company or body corporate for tax purposes,

(g) the terms “ enterprise of a Contracting State” and “ enterprise of the other
Contracting State” mean respectively an enterprise carried on by aresident of a Contracting
State and an enterprise carried on by aresident of the other Contracting State;

(h) the term “ competent authority” means, in the case of India, the Central Government
in the Ministry of Finance (Department of Revenue) or their authorized representative, and in the
case of the United States, the Secretary of the Treasury or his delegate;

(i) the term “nationd” means any individua possessng the nationdity or citizenship of a
Contracting State;

(j) the term “internationd traffic” means any transport by a ship or aircraft operated by
an enterprise of a Contracting State, except when the ship or aircraft is operated solely between
places within the other Contracting State;

(k) the term “taxable year” in relaion to Indian Tax means "previous year" as defined in
the Income-tax Act, 1961.

2. As regards the application of the Convention by a Contracting State any term not defined therein
shdl, unless the context otherwise requires or the competent authorities agree to a common meaning
pursuant to the provisons of Article 27 (Mutua Agreement Procedure), have the meaning which it has
under the laws of that State concerning the taxes to which the Convention applies.

ARTICLE 4
Residence

1. For the purposes of this Convention, the “resident of a Contracting State’ means any person
who, under the laws of that State, is liable to tax therein by reason of his domicile, resdence, citizenship,



place of management, place of incorporation, or any other criterion of asmilar nature, provided,
however, that
(&) thisterm does not include any person who isligble to tax in that State in respect only
of income from sources in that State; and
(b) inthe case of income derived or paid by a partnership, estate, or trugt, thisterm
gpplies only to the extent that the income derived by such partnership, etate, or trust is subject
to tax in that State as the income of aresident, ether in its hands or in the hands of its partners
or beneficiaries.

2. Where by reason of the provisions of paragraph 1, an individua is aresident of both Contracting
States, then his status shdl be determined as follows:

(&) he shdl be deemed to be aresident of the State in which he has a permanent home
available to him; if he has a permanent home available to him in both States, he shal be deemed
to be aresident of the State with which his persona and economic relations are closer (centre of
vitd interests);

(b) if the State in which he has his centre of vitd interests cannot be determined, or if he
does not have a permanent home available to him in either State, he shal be deemed to be a
resident of the State in which he has an habitua abode;

(¢) if he has an habitud abode in both States or in neither of them, he shall be deemed
to be aresdent of the State of which heisanationd,;

(d) if heisanationd of both States or of neither of them, the competent authorities of
the Contracting States shall settle the question by mutua agreement.

3. Where, by reason of paragraph 1, acompany isaresident of both Contracting States, such
company shall be considered to be outside the scope of this Convention except for purposes of
paragraph 2 of Article 10 (Dividends), Article 26 (Non-discrimination), Article 27 (Mutua Agreement
Procedure), Article 28 (Exchange of Information and Administrative Assstance) and Article 30 (Entry
Into Force).

4. Where, by reason of the provisons of paragraph 1, a person other than an individud or a
company isaresdent of both Contracting States, the competent authorities of the Contracting States
shdl sdtle the question by mutua agreement and determine the mode of application of the Convention
to such person.

ARTICLES
Permanent Edtablishment

1. For the purposes of this Convention, the term “permanent establishment” means afixed place of
business through which the business of an enterpriseiswholly or partly carried on.

2. The term “ permanent establishment” includes epecidly:
() aplace of managemen;



(b) abranch;

(c) an office;

(d) afactory;

(e) aworkshop;

(f) amine, an ail or gas well, aquarry, or any other place of extraction of natural
resources,

(9) awarehouse, in relation to a person providing storage facilities for others;

(h) afarm, plantation or other place where agriculture, forestry, plantation or related
activities are carried on;

(i) astore or premises used as a saes outl€t;

() aningdlation or structure used for the exploration or exploitation of natura
resources, but only if so used for a period of more than 120 days in any twelve month period;

(k) abuilding site or congtruction, ingtalation or assembly project or supervisory
activitiesin connection therewith, where such site, project or activities (together with other such
dtes, projects or activities, if any) continue for a period of more than 120 days in any twelve
month period;

(1) the furnishing of services, other than included services as defined in Article 12
(Roydlties and Fees for Included Services), within a Contracting State by an enterprise through
employees or other personnd, but only if:

(i) activities of that nature continue within that State for a period or periods
aggregating more than 90 days within any twelve month period; or

(i1) the services are performed within that State for arelated enterprise (within
the meaning of paragraph 1 of Article 9 (Associated Enterprises)).

3. Notwithstanding the preceding provisons of this Article, the term * permanent establishment” shall
be deemed not to include any one or more of the following:

(a) the use of facilities solely for the purpose of storage, display, or occasond ddivery
of goods or merchandise belonging to the enterprise;

(b) the maintenance of a stock of goods or merchandise belonging to the enterprise
solely for the purpose of storage, display, or occasond ddivery;

(c) the maintenance of a stock of goods or merchandise belonging to the enterprise
solely for the purpose of processing by another enterprise;

(d) the maintenance of afixed place of business solely for the purpose of purchasing
goods or merchandise, or of collecting information, for the enterprise;

(e) the maintenance of afixed place of business soldy for the purpose of advertisng, for
the supply of information, for scientific research or for other activities which have a preparatory
or auxiliary character, for the enterprise.

4. Notwithstanding the provisions of paragraphs 1 and 2, where a person - other than an agent of
an independent status to whom paragraph 5 applies - is acting in a Contracting State on behdf of an
enterprise of the other Contracting State, that enterprise shal be deemed to have a permanent
establishment in the firg-mentioned Stete if:



(& he has an habitudly exercisesin the firgt-mentioned State an authority to conclude
contracts on behdf of the enterprise, unless his activities are limited to those mentioned in
paragraph 3 which, if exercised through afixed place of business, would not make that fixed
place of business a permanent establishment under the provisions of that paragraph;

(b) he has no such authority but habitualy maintains in the first-mentioned State a sock
of goods or merchandise from which he regularly delivers goods or merchandise on behdf of
the enterprise, and some additiond activities conducted in that State on behaf of the enterprise
have contributed to the sale of the goods or merchandise; or

(¢) he habitualy secures orders in the first-mentioned State, wholly or dmost wholly for
the enterprise.

5. An enterprise of a Contracting State shall not be deemed to have a permanent establishment in
the other Contracting State merely because it carries on businessin that other State through a broker,
genera commission agent, or any other agent of an independent status, provided that such persons are
acting in the ordinary course of their business. However, when the activities of such an agent are
devoted whally or dmost wholly on behaf of that enterprise and the transactions between the agent and
the enterprise are not made under arm's-length conditions, he shall not be considered an agent of

independent status within the meaning of this paragraph.

6. The fact that a company which is aresident of a Contracting State controls or is controlled by a
company which is aresident of the other Contracting State, or which carries on business in that other
State (whether through a permanent establishment or otherwise), shal not of itsdf condtitute either
company a permanent establishment of the other.

ARTICLE6
Income from Immovable Property (Red Property)

1. Income derived by aresdent of a Contracting State from immovable property (rea property),
including income from agriculture or forestry, Stuated in the other Contracting State may be taxed in that
other State.

2. The term “immovable property” shdl have the meaning which it has under the law of the
Contracting State in which the property in question is Stuated.

3. The provisions of paragraph 1 shal aso gpply to income derived from the direct use, letting, or
usein any other form of immovable property.

4. The provisons of paragraphs 1 and 3 shdl aso gpply to the income from immovable property of
an enterprise and to income from immovable property used for the performance of independent
persond services.



ARTICLE 7
Business Profits

1. The profits of an enterprise of a Contracting State shal be taxable only in that State unless the
enterprise carries on business in the other Contracting State through a permanent establishment situated
therein. If the enterprise carries on business as aforesaid, the profits of the enterprise may be taxed in
the other State but only so much of them asis attributable to

(a) that permanent establishment;

(b) salesin the other State of goods or merchandise of the same or smilar kind asthose
sold through that permanent establishment; or

(c) other business activities carried on in the other State of the same or Smilar kind as
those effected through that permanent establishment.

2. Subject to the provisions of paragraph 3, where an enterprise of a Contracting State carries on
businessin the other Contracting State through a permanent establishment Stuated therein, there shdl in
each Contracting State be attributed to that permanent establishment the profits which it might be
expected to make if it were adistinct and independent enterprise engaged in the same or Smilar
activities under the same or smilar conditions and dealing whally a arm's-length with the enterprise of
which it is a permanent establishment and other enterprises controlling, controlled by or subject to the
same common control asthat enterprise. In any case where the correct amount of profits attributable to
a permanent establishment is incapable of determination or the determination thereof presents
exceptiond difficulties, the profits attributable to the permanent establishment may be estimated on a
reasonable basis. The estimate adopted shall, however, be such that the result shal be in accordance
with the principles contained in this Article.

3. In the determination of the profits of a permanent establishment, there shdl be dlowed as
deductions, expenses which are incurred for the purposes of the business of the permanent
edtablishment, including a reasonable alocation of executive and generd adminidrative expenses,
research and development expenses, interest, and other expensesincurred for the purposes of the
enterprise as awhole (or the part thereof which includes the permanent establishment), whether incurred
in the State in which the permanent establishment is Stuated or esewhere, in accordance with the
provisions of and subject to the limitations of the taxation laws of that State. However, no such
deduction shdl be dlowed in respect of amounts, if any, paid (otherwise than toward reimbursement of
actua expenses) by the permanent establishment to the head office of the enterprise or any of its other
offices, by way of royalties, fees or other smilar paymentsin return for the use of patents, know-how or
other rights, or by way of commission or other charges for pecific services performed or for
management, or, except in the case of banking enterprises, by way of interest on moneys lent to the
permanent establishment. Likewise, no account shal be taken, in the determination of the profits of a
permanent establishment, for amounts charged (otherwise than toward reimbursement of actua
expenses), by the permanent establishment to the head office of the enterprise or any of its other offices,
by way of royalties, fees or other smilar paymentsin return for the use of patents, know-how or other
rights, or by way of commission or other charges for pecific services performed or for management, or,



except in the case of abanking enterprise, by way of interest on moneys lent to the head office of the
enterprise or any of its other offices.

4. No profits shadl be atributed to a permanent establishment by reason of the mere purchase by
that permanent establishment of goods or merchandise for the enterprise.

5. For the purposes of this Convention, the profits to be attributed to the permanent establishment
as provided in paragraph 1(a) of this Article shdl include only the profits derived from the assets and
activities of the permanent establishment and shdl be determined by the same method year by year
unlessthereis good and sufficient reason to the contrary.

6. Where profits include items of income which are dealt with separately in other Articles of the
Convention, then the provisons of those Articles shdl not be affected by the provisons of this Article.

7. For the purposes of the Convention, the term “business profits’ means income derived from any
trade or business including income from the furnishing of services other than included services as defined
in Article 12 (Royalties and Fees for Included Services) and including income from the rental of tangible
persond property other than property described in paragraph 3(b) of Article 12 (Roydties and Fees for
Included Services).

ARTICLE8
Shipping and Air Transport

1. Profits derived by an enterprise of a Contracting State from the operation by that enterprise of
ships or arcraft in internationd traffic shdl be taxable only in that State.

2. For the purposes of this Article, profits from the operation of ships or aircraft in international
traffic shal mean profits derived by an enterprise described in paragraph 1 from the transportation by
seaor air repectively of passengers, mail, livestock or goods carried on by the owners or lessees or
charterers of shipsor arcraft including-

(a) the sdle of tickets for such trangportation on behalf of other enterprises;

(b) other activity directly connected with such transportation; and

(c) therentd of ships or aircraft incidentd to any activity directly connected with such
trangportation.

3. Profits of an enterprise of a Contracting State described in paragraph 1 from the use,
maintenance, or rental of containers (including trailers, barges, and related equipment for the transport of
containers) used in connection with the operation of ships or arcraft in internationd traffic shal be
taxable only in that State.

4. The provisons of paragraphs 1 and 3 shdl aso gpply to profits from participation in apool, a
joint business, or an international operating agency.



5. For the purposes of this Article, interest on funds connected with the operation of ships or aircraft
ininternationd traffic shal be regarded as profits derived from the operation of such ships or aircraft,
and the provisons of Article 11 (Interest) shdl not apply in reation to such interest.

6. Gains derived by an enterprise of a Contracting State described in paragraph 1 from the
dienation of ships, aircraft or containers owned and operated by the enterprise, the income from which
istaxable only in that State, shdl be taxed only in that State.

ARTICLE9
Associated Enterprises

1. Where:
(a) an enterprise of a Contracting State participates directly or indirectly in the
management, control or capita of an enterprise of the Contracting State; or
(b) the same persons participate directly or indirectly in the management, control, or
capital of an enterprise of a Contracting State and an enterprise of the other Contracting State,
and in ether case conditions are made or imposed between the two enterprisesin their commercia or
financid relations which differ from those which would be made between independent enterprises, then
any profitswhich, but for those conditions would have accrued to one of the enterprises, but by reason
of those conditions have not so accrued, may be included in the profits of that enterprise and taxed
accordingly.

2. Where a Contracting State includes in the profits of an enterprise of that State, and taxes
accordingly, profits on which an enterprise of the other Contracting State has been charged to tax in that
other State, and the profits so included are profits which would have accrued to the enterprise of the
firg-mentioned State if the conditions made between the two enterprises had been those which would
have been made between independent enterprises, then that other State shall make an gppropriate
adjustment to the amount of the tax charged therein on those profits. In determining such adjusting due
regard shal be had to the other provisons of this Convention and the competent authorities of the
Contracting State shal if necessary consult each other.

ARTICLE 10
Dividends

1. Dividends paid by a company which isaresdent of a Contracting State to aresdent of the other
Contracting State may be taxed in that other State.

2. However, such dividends may aso be taxed in the Contracting State of which the company
paying the dividendsis aresident, and according to the laws of the State, but if the beneficia owner of
the dividendsis aresident of the other Contracting State, the tax so charged shall not exceed:



(8) 15 percent of the gross amount of the dividends if the beneficia owner is a company
which owns a least 10 percent of the voting stock of the company paying the dividends;

(b) 25 percent of the gross amount of the dividendsin al other cases.
Subparagraph (b) and not subparagraph (a) shdl apply in the case of dividends paid by a United States
person which is a Regulated Investment Company. Subparagraph (a) shal not apply to dividends paid
by a United States person which is a Red Edtate Investment Trust, and subparagraph (b) shal only
aoply if the dividend is beneficidly owned by an individud holding aless than 10 percent interest in the
Red Edate Investment Trugt. This paragraph shall not effect the taxation of the company in respect of
the profits out of which the dividends are paid.

3. Theterm “dividends’ as used in this Article means income from shares or other rights not being
debt-clams, participating in profits, income from other corporate rights which are subjected to the same
taxation trestment as income from shares by the taxation laws of the State of which the company making
the digtribution is aresident; and income from arrangements, including debt obligations, carrying the right
to participate in profits, to the extent so characterized under the laws of the Contracting State in which
the income arises.

4. The provisions of paragraphs 1 and 2 shdl not apply if the beneficid owner of the dividends,
being aresdent of a Contracting State, carries on businessin the other Contracting State, of which the
company paying the dividends is a resident, through a permanent establishment Situated therein, or
performsin that other State independent persond services from afixed based Stuated therein, and the
dividends are attributable to such permanent establishment or fixed base. In such case the provisions of
Article 7 (Business Profits) or Article 15 (Independent Personal Services), as the case may be, shall

apply.

5. Where a company which is aresident of a Contracting State derives profits or income from the
other Contracting State, that other State may not impose any tax on the dividends paid by the company
except insofar as such dividends are paid to aresident of that other State or insofar asthe holding in
respect of which the dividends are paid is effectively connected with a permanent establishment or a
fixed base stuated in that other State, nor subject the company's undistributed profitsto atax on the
company's undigtributed profits, even if the dividends paid or the undistributed profits consst wholly or
partly of profits or income arising in such other State.

ARTICLE 11
Interest

1. Interest arising in a Contracting State and paid to aresident of the other Contracting State may
be taxed in that other State.

2. However, such interest may also be taxed in the Contracting State in which it arises, and
according to the laws of that State, but if the beneficial owner of the interest is aresident of the other
Contracting State, the tax so charged shall not exceed:



(8) 10 percent of the gross amount of the interest if such interest is paid on aloan
granted by abank carrying on a bona fide banking business or by a similar financia indtitution
(including an insurance company); and

(b) 15 percent of the gross amount of the interest in al other cases.

3. Notwithstanding the provisions of paragraph 2 of this Article, interest arising in a Contracting
Sate:
(8 and derived and beneficidly owned by the Government of the other Contracting
State, apolitical subdivison or loca authority thereof, the Reserve Bank of India, or the Federd
Reserve Banks of the United States, as the case may be, and such other ingtitutions of either
Contracting State as the competent authorities may agree pursuant to Article 27 (Mutua
Agreement Procedure);
(b) with respect to loans or credits extended or endorsed
(i) by the Export-Import Bank of the United States, when Indiaiis the first-
mentioned Contracting State; and
(ii) by the EXIM Bank of India, when the United States is the firs-mentioned
Contracting State; and
(¢) to the extent approved by the Government of that State, and derived and beneficidly
owned by any person, other than a person referred to in subparagraphs (a) and (b), whoisa
resdent of the other Contracting State, provided that the transaction giving rise to the debt-
claim has been gpproved in this behdf by the Government of the first-mentioned Contracting
State;
ghdl be exempt from tax in the first-mentioned Contracting State.

4. Theterm “interest” as used in this Convention means income from debt-clams of every kind,
whether or not secured by mortgage, and whether or not carrying aright to participate in the debtor's
profits, and in particular, income from government securities, and income from bonds or debentures,
including premiums or prizes attaching to such securities, bonds, or debentures. Pendty charges for late
payment shall not be regarded as interest for the purposes of the Convention. However, the term
“interest” does not include income dedlt with in Article 10 (Dividends).

5. The provisions of paragraphs 2 and 3 shdl not gpply if the beneficid owner of the interest, being
aresdent of a Contracting State, carries on businessin the other Contracting State in which the interest
arises, through a permanent establishment situated therein, or performsin that other State independent
persond services from afixed base Stuated therein, and the interest is attributable to such permanent
establishment or fixed base. In such case the provisons of Article 7 (Business Profits) or Article 15
(Independent Persona Services), as the case may be, shdl apply.

6. Interest shall be deemed to arise in a Contracting State when the payer is that State itsdlf or a
political subdivison, loca authority, or resdent of that State. Where, however, the person paying the
interest, whether heis aresdent of a Contracting State or not, has in a Contracting State a permanent
establishment or afixed base, and such interest is borne by such permanent establishment or fixed base,



then such interest shdl be deemed to arise in the Contracting State in which the permanent establishment
or fixed baseis Stuated.

7. Where, by reason of a specid relationship between the payer and the beneficia owner or
between both of them and some other person, the amount of the interest, having regard to the debt-
cam for which it is paid, exceeds the amount which would have been agreed upon by the payer and the
beneficia owner in the absence of such rdationship, the provisons of this Article shal gpply only to the
last-mentioned amount. In such case the excess part of the payments shal remain taxable according to
the laws of each Contracting State, due regard being had to the other provisions of the Convention.

ARTICLE 12
Royalties and Fees for Included Services

1. Royadlties and fees for included services arising in a Contracting State and paid to aresident of the
other Contracting State may be taxed in that other State.

2. However, such royaties and fees for included services may aso be taxed in the Contracting State
in which they arise and according to the laws of that State; but if the beneficid owner of the royaties or
feesfor included servicesis aresdent of the other Contracting State, the tax so charged shdl not
exceed:

(8 inthe case of roydtiesreferred to in subparagraph (a) of paragraph 3 and fees for
included services as defined in this Article (other than services described in subparagraph (b) of
this paragraph):

(i) during the firgt five taxable years for which this Convention has effect,

(A) 15 percent of the gross amount of the royalties or fees for included
services as defined in this Article, where the payer of the roydties or feesisthe
Government of that Contracting State, a political subdivison or a public sector
company; and

(B) 20 percent of the gross amount of the roydties or fees for included
servicesin dl other cases, and
(i1) during the subsequent years, 15 percent of the gross amount of royaties or

feesfor included services,
and

(b) in the case of roydties referred to in subparagraph (b) of paragraph 3 and feesfor
included services as defined in this Article that are ancillary and subsdiary to the enjoyment of
the property for which payment is received under paragraph 3(b) of this Article, 10 percent of
the gross amount of the roydties or fees for included services.

3. Theterm “roydties’ asused in this Article means:

(& payments of any kind received as a consderation for the use of, or theright to use,
any copyright of aliterary, artistic, or scientific work, including cinematograph films or work on
film, tape or other means of reproduction for use in connection with radio or televison
broadcasting, any patent, trademark, design or model, plan, secret formula or process, or for



information concerning indudtrid, commercid or scientific experience, including gains derived
from the dienation of any such right or property which are contingent on the productivity, use,
or dispogition thereof; and

(b) payments of any kind received as congideration for the use of, or theright to use,
any indudtrid, commercid, or scientific equipment, other than payments derived by an enterprise
described in paragraph 1 of Article 8 (Shipping and Air Trangport) from activities described in
paragraph 2(c) or 3 of Article 8.

4. For purposes of this Article, "fees for included services' means payments of any kind to any
person in congderation for the rendering of any technica or consultancy services (including through the
provison of services of technica or other personnd) if such services:

(8 are ancillary and subsidiary to the gpplication or enjoyment of the right, property or
information for which a payment described in paragraph 3 is received; or

(b) make available technical knowledge, experience, skill, know-how, or processes, or
conss of the development and transfer of atechnica plan or technica design.

5. Notwithstanding paragraph 4, "fees for included services' does not include amounts paid:

(a) for services that are ancillary and subsidiary, as well asinextricably and essentidly
linked, to the sale of property other than a sale described in paragraph 3(a);

(b) for servicesthat are ancillary and subsidiary to the rental of ships, aircraft, containers
or other equipment used in connection with the operation of ships or aircraft in international
traffic;

() for teaching in or by educationd indtitutions;

(d) for services for the persond use of the individud or individuas making the payment;
or

(e) to an employee of the person making the payments or to any individud or firm of
individuds (other than a company) for professiona services as defined in Article 15
(Independent Persond Services).

6. The provisons of paragraphs 1 and 2 shdl not gpply if the beneficid owner of the royalties or
fees for included services, being aresident of a Contracting State, carries on business in the other
Contracting States, in which the roydties or fees for included services arise, through a permanent
establishment situated therein, or performsin that other State independent persond services from afixed
base stuated therein, and the royalties or fees for included services are atributable to such permanent
establishment or fixed base. In such case the provisons of Article 7 (Business Profits) or Article 15
(Independent Persona Services), as the case may be, shdl apply.

7.

(@ Royadties and fees for included services shall be deemed to arise in a Contracting
State when the payer isthat State itself, apolitical subdivison, aloca authority, or aresident of
that State. Where, however, the person paying the roydties or fees for included services,
whether heisaresdent of a Contracting State or not, hasin a Contracting State a permanent
edtablishment or afixed base in connection with which the liability to pay the roydties or fees for
included services was incurred, and such royalties or fees for included services are borne by



such permanent establishment or fixed base, then such royalties or fees or included services shdl
be deemed to arise in the Contracting State in which the permanent establishment or fixed base
is Stuated.

(b) Where under subparagraph (a) royaties or fees for included services do not arisein
one of the Contracting States, and the roydties relate to the use of, or the right to use, the right
or property, or the fees for included services rdate to services performed, in one of the
Contracting States, the royalties or fees for included services shall be deemed to arise in that
Contracting State.

8. Where, by reason of a specia relationship between the payer and the beneficial owner or
between both of them. and some other person, the amount of the roydties or fees for included services
paid exceeds the amount which would have been paid in the absence of such relaionship, the provisons
of this Article shdl apply only to the last-mentioned amount. In such case, the excess part of the
payments shal remain taxable according to the laws of each Contracting State, due regard being had to
the other provisons of the Convention.

ARTICLE 13
Gans
Except as provided in Article 8 (Shipping and Air Transport) of this Convention, each Contracting

State may tax capita gain in accordance with the provisons of its domestic law.

ARTICLE 14
Permanent Establishment Tax

1. A company which isaresident of Indiamay be subject in the United States to atax in addition to
the tax alowable under the other provisons of this Convention.

(8 Such tax, however, may be imposed only on:

(i) the portion of the business profits of the company subject to tax in the United

States which represents the dividend equivaent amount; and

(i1) the excess, if any, of interest deductible in the United States in computing the
profits of the company that are subject to tax in the United States and either attributable
to a permanent establishment in the United States or subject to tax in the United States

under Article 6 (Income from Immovable Property (Red Property)), Article 12

(Roydlties and Fees for Included Services) asfeesfor included services, or Article 13

(Gains) of this Convention over the interest paid by or from the permanent establishment

or trade or businessin the United States.

(b) For purposes of this article, business profits means profits that are effectively
connected (or treated as effectively connected) with the conduct of atrade or business within
the United States and are either attributable to a permanent establishment in the United States or
subject to tax in the United States under Article 6 (Income from Immovable Property (Redl



Property)), Article 12 (Royalties and Fees for Included Services) as fees for included services
or Article 13 (Gains) of this Convention.
(c) Thetax referred to in subparagraph (a) shal not be imposed at arate exceeding:
(i) the rate specified in paragraph 2(a) of Article 10 (Dividends) for the tax
described in subparagraph (8)(1); and
(i) the rate specified in paragraph 2 () or (b) (whichever is gppropriate) of
Article 11 (Interest) for the tax described in subparagraph (8)(ii).

2. A company which isaresident of the United States may be subject to tax in India at arate higher
than that gpplicable to the domestic companies. The difference in the tax rate shal not, however, exceed
the existing difference of 15 percentage points.

3. Inthe case of abanking company which isaresdent of the United States, the interest paid by the
permanent establishment of such acompany in Indiato the head office may be subject in Indiato atax
in addition to the tax impasable under the other provisons of this Convention a a rate which shal not
exceed the rate specified in paragraph 2(a) of Article 11 (Interest).

ARTICLE 15
I ndependent Personal Services

1. Income derived by a person who is an individud or firm of individuas (other than a company)
who isaresdent of a Contracting State from, the performance in the other Contracting State of
professond services or other independent activities of asmilar character shdl be taxable only in the
firs-mentioned State except in the following circumstances when such income may aso be taxed in the
other Contracting State:

(8 if such person has afixed base regularly available to him in the other Contracting
State for the purpose of performing his activities; in that case, only so much of theincome asis
attributable to that fixed base may be taxed in that other State; or

(b) if the person's stay in the other Contracting State is for aperiod or periods
amounting to or exceeding in the aggregate 90 days in the relevant taxable yeer.

2. Theterm “professiona services’ includes independent scientific, literary, artistic, educationd or
teaching activities as well as the independent activities of physcians, surgeons, lawyers, engineers,
architects, dentists and accountants.

ARTICLE 16
Dependent Persona Services

1. Subject to the provisons of Articles 17 (Directors Fees), 18 (Income Earned by Entertainers
and Athletes), 19 (Remuneration and Pensions in Respect of Government Service), 20 (Private
Pensions, Annuities, Alimony, and Child Support), 21 (Payments Received by Students and



Apprentices) and 22 (Payments Received by Professors, Teachers and Research Scholars), sdlaries,
wages, and other smilar remuneration derived by aresident of a Contracting State in respect of an
employment shall be taxable only in that State unless the employment is exercised in the other
Contracting State. If the employment is so exercised, such remuneration as is derived therefrom may be
taxed in that other State.

2. Notwithstanding the provisons of paragraph 1, remuneration derived by aresdent of a
Contracting State in respect of an employment exercised in the other Contracting State shdl be taxable
only in the firgd-mentioned State if:

(a) the recipient is present in the other State for a period or periods not exceeding in the
aggregate 183 daysin the relevant taxable yesr;

(b) the remuneration is paid by, or on behaf of, an employer who is not aresident of the
other State; and

(c) the remuneration is not borne by a permanent establishment or afixed base or a
trade or business which the employer has in the other State.

3. Notwithgtanding the preceding provisions of this Article, remuneration derived in respect of an
employment exercised aboard a ship or arcraft operated in internationd traffic by an enterprise of a
Contracting State may be taxed in that State.

ARTICLE 17
Directors Fees

Directors fees and smilar payments derived by aresident of a Contracting State in his capacity asa
member of the board of directors of a company which isaresdent of the other Contracting State may
be taxed in that other State.

ARTICLE 18
Income Earned by Entertainers and Athletes

1. Notwithstanding the provisions of Articles 15 (Independent Persona Services) and 16
(Dependent Personal Services), income derived by aresident of a Contracting State as an entertainer,
such as atheatre, motion picture, radio or televison artiste, or amusician, or as an ahlete, from his
persona activities as such exercised in the other Contracting State, may be taxed in that other State,
except where the amount of the net income derived by such entertainer or athlete from such activities
(after deduction of al expense incurred by him in connection with his visit and performance) does not
exceed one thousand five hundred United States dollars ($1,500) or its equivalent Indian rupees for the
taxable year concerned.

2. Where income in respect of activities exercised by an entertainer or an athlete in his capacity as
such accrues not to the entertainer or athlete but to another person, that income of that other person
may, notwithstanding the provisions of Articles 7 (Business Profits), 15 (Independent Persona Services)



and 16 (Dependent Persond Services), be taxed in the Contracting State in which the activities of the
entertainer or athlete are exercised unless the entertainer, athlete, or other person establishes that neither
the entertainer or athlete nor persons related thereto participate directly or indirectly in the profits of that
other person in any manner, including the receipt of deferred remuneration, bonuses, fees, dividends,
partnership distributions, or other distributions.

3. Income referred to in the preceding paragraphs of this Article derived by aresident of a
Contracting State in respect of activities exercised in the other Contracting State shdl not be taxed in
that other State if the vigit of the entertainers or athletes to that other State is supported wholly or
subgtantialy from the public funds of the Government of the firs-mentioned Contracting State, or of a
political subdivision or locad authority thereof.

4. The competent authorities of the Contracting States may, by mutual agreement, increase the
dollar amounts referred to in paragraph 1 to reflect economic or monetary developments.

ARTICLE 19
Remuneration and Pensions in Respect of Government Sarvice

1 (8 Remuneration, other than apension, paid by a Contracting State or a political
subdivision or aloca authority thereof to an individua in respect of services rendered to that
State or subdivision or authority shdl be taxable only in that State.

(b) However, such remuneration shdl be taxable only in the other Contracting State if
the services are rendered in that other State and the individud is aresident of that State who:
(i) isanationd of that State; or
(ii) did not become aresident of that State solely for the purpose of rendering
the services.

2. (& Any pension paid by, or out of funds created by, a Contracting State or a political
subdivison or aloca authority thereof to an individua in respect of services rendered to that
date or subdivision or authority shal be taxable only in that State.

(b) However, such pension shdl be taxable only in the other Contracting State if the
individud isaresdent of, and anationa of, that State.

3. The provisons of Articles 16 (Dependent Persona Services), 17 (Directors Fees), 18 (Income
Earned by Entertainers and Athletes) and 20 (Private Pensons, Annuities, Alimony and Child Support)
shall apply to remuneration and pensions in respect of services rendered in connection with abusiness
carried on by a Contracting State or a politica subdivision or alocd authority thereof.

ARTICLE 20
Private Pendons, Annuities, Alimony and Child Support




1. Any pension, other than a pension referred to in Article 19 (Remuneration and Pensionsin
Respect of Government Service), or any annuity derived by aresident of a Contracting State from
sources within the other Contracting State may be taxed only in the first-mentioned Contracting State.

2. Notwithstanding paragraph 1, and subject to the provisons of Article 19 (Remuneration and
Pensionsin Respect of Government Service), socid security benefits and other public pensions paid by
a Contracting State to aresident of the other Contracting State or a citizen of the United States shdl be
taxable only in the firg-mentioned State.

3. Theterm “pension” means a periodic payment made in consderation of past services or by way
or compensation for injuries received in the course of performance of services.

4. The term “annuity” means stated sums payable periodicaly at stated times during life or during a
specified or ascertainable number of years, under an obligation to make the paymentsin
return for adequate and full consideration in money or money's worth (but not for services rendered).

5. Alimony paid to aresident of a Contracting State shal be taxable only in that State. Theterm
“dimony” as used in this paragraph means periodic payments made pursuant to awritten separation
agreement or a decree of divorce, separate maintenance, or compulsory support, which payments are
taxable to the recipient under the laws of the State of which heis aresdent.

6. Periodic payments for the support of aminor child made pursuant to a written separation
agreement or a decree of divorce, separate maintenance or compulsory support, paid by aresident of a
Contracting State to aresident of the other Contracting State, shall be taxable only in the firs-mentioned
State.

ARTICLE 21
Payments Received by Students and Apprentices

1. A student or business apprentice who is or was aresident of one of the Contracting States
immediately before visiting the other Contracting State and who is present in that other State principally
for the purpose of his education or training shal be exempt from tax in that other State, on payments
which arise outsde that other State for the purposes of his maintenance, education or training.

2. In respect of grants, scholarships and remuneration from employment not covered by paragraph
1, astudent or business gpprentice described in paragraph 1 shal, in addition, be entitled during such
educetion or training to the same exemptions, reliefs or reductions in respect of taxes available to
resdents of the State which heisvigting.

3. The benefits of this Article shdl extend only for such period of time as may be reasonable or
customarily required to complete the education or training undertaken.



4. For the purposes of this Article, an individua shall be deemed to be aresident of a Contracting
Sateif heisresdent in that Contracting State in the taxable year in which he vigits the other Contracting
State or in the immediately proceeding taxable yeer.

ARTICLE 22
Payments Received by Professors, Teachers and Research Scholars

1. Anindividua who visits a Contracting State for a period not exceeding two years for the purpose
of teaching or engaging in research at a university, college or other recognized educationd ingtitution in
that State, and who was immediately before that vist aresident of the other Contracting State, shall be
exempted from tax by the first-mentioned Contracting State on any remuneration for such teaching or
research for a period not exceeding two years from the date he firgt visits that State for such purpose.

2. This Article shdl apply to income from research only if such research is undertaken by the
individua in the public interest and not primarily for the benefit of some other private person or persons.

ARTICLE 23
Other Income

1. Subject to the provisons of paragraph 2, items of income of aresident of a Contracting State,
wherever arising, which are not expresdy dedlt with in the foregoing Articles of this Convention shall be
taxable only in that Contracting State.

2. The provisons of paragraph 1 shal not gpply to income, other than income from immovable
property as defined in paragraph 2 of Article 6 (Income from Immovable Property (Redl Property)), if
the beneficid owner of theincome, being aresident of a Contracting State, carries on business in the
other Contracting State through a permanent establishment Situated therein, or performsin that other
State independent persond services from afixed base stuated therein, and the income is attributable to
such permanent establishment or fixed base. In such case the provisons of Article 7 (Business Profits)
or Article 15 (Independent Personal Services), as the case may be, shal apply.

3. Notwithstanding the provisions of paragraphs 1 and 2, items of income of aresident of a
Contracting State not dedlt with in the foregoing articles of this Convention and arising in the other
Contracting State may aso be taxed in that other State.

ARTICLE 24
Limitation on Bendfits




1. A person (other than an individua) which is aresident of a Contracting State and derives income
from the other Contracting State shdl be entitled under this Convention to relief from taxation in that
other Contracting State only if:

(&) more than 50 percent of the beneficia interest in such person (or in the case of a
company, more than 50 percent of the number of shares of each class of the company's shares)
isowned, directly or indirectly, by one or more individua residents of one of the Contracting
States, one of the Contracting States or its political subdivisons or loca authorities, or other
individuas subject to tax in ether Contracting State or their worldwide incomes, or citizens of
the United States; and

(b) the income of such person is not used in substantia part, directly or indirectly, to
meset ligbilities (including liakilities for interest or roydties) to persons who are not resdents of
one of the Contracting States, one of the Contracting States or its politica subdivisons or loca
authorities, or citizens of the United States.

2. The provisons of paragraph 1 shal not gpply if the income derived from the other Contracting
State is derived in connection with, or isincidentd to, the active conduct by such person of atrade or
businessin the firg-mentioned State (other than the business of making or managing investments, unless
these activities are banking or insurance activities carried on by abank or insurance company).

3. The provisons of paragraph 1 shdl not apply if the person deriving the income is a company
which isaresdent of a Contracting State in whose principa class of sharesthereis substantial and
regular trading on a recognized stock exchange. For purposes of the preceding sentence, the term
“recognized stock exchange’ means.

(&) inthe case of the United States, the NASDAQ System owned by the Nationa
Association of Securities Dedlers, Inc. and any stock exchange registered with the Securities
and Exchange Commission as anationa securities exchange for purposes of the Securities Act
of 1934;

(b) in the case of India, any stock exchange which is recognized by the Centra
Government under the Securities Contracts Regulation Act, 1956; and

(c) any other stock exchange agreed upon by the competent authorities of the
Contracting States.

4. A person that is not entitled to the benefits of this Convention pursuant to the provisons of the
preceding paragraphs of this Article may, nevertheess, be granted the benefits of the Convention if the
competent authority of the State in which the income in question arises so determines.

ARTICLE 25
Rdief from Double Taxation

1. In accordance with the provisons and subject to the limitations of the law of the United States (as
it may be amended from time to time without changing the genera principle hereof), the United States



shall dlow to aresident or citizen of the United States as a credit against the United States tax on
income;
(8 theincome tax paid to India by or on behdf of such citizen or resdent; and
(b) in the case of a United States company owning at least 10 percent of the voting
gtock of acompany which isaresdent of Indiaand from which the United States company
receives dividends, the income tax paid to Indiaby or on behaf of the distributing company with
respect to the profits out of which the dividends are paid.
For the purposes of this paragraph, the taxes referred to in paragraphs 1(b) and 2 of Article 2 (Taxes
Covered) shall be considered income taxes.

2. (8 Where aresdent of India derives income which, in accordance with the provisons
of this Convention, may be taxed in the United States, India shall dlow as a deduction from the
tax on the income of that resident an amount equal to the income tax paid in the United States,
whether directly or by deduction. Such deduction shdl not, however, exceed that part of the
income tax (as computed before the deduction is given) which is attributable to theincome
which may be taxed in the United States.

(b) Further, where such resdent is a company by which asurtax is payable in India, the
deduction in respect of income tax paid in the United States shdl be dlowed in the firgt ingtance
from income tax payable by the company in Indiaand asto the balance, if any, from surtax
payable by it in India

3. For the purposes of dlowing rdief from double taxation pursuant to this Article, income shal be
deemed to arise asfollows:
(&) income derived by aresdent of a Contracting State which may be taxed in the other
Contracting State in accordance with this Convention (other than solely by reason of citizenship
in accordance with paragraph 3 of Article 1 (Genera Scope)) shdl be deemed to arise in that
other State
(b) income derived by aresident of a Contracting State which may not be taxed in the
other Contracting State in accordance with the Convention shall be deemed to arisein the firgt-
mentioned State.
Notwithstanding the proceeding sentence, the determination of the source of income for purposes of this
Article shal be subject to such source rulesin the domestic laws of the Contracting States as apply for
the purpose of limiting the foreign tax credit. The preceding sentence shdl not apply with respect to
income dedlt with in Article 12 (Royalties and Fees for Included Services). The rules of this paragraph
shdl not gpply in determining credits againgt United States tax for foreign taxes other than the taxes
referred to in paragraphs 1(b) and 2 of Article 2 (Taxes Covered).

ARTICLE 26
Non-discrimination

1. Nationals of a Contracting State shal not be subjected in the other Contracting State to any
taxation or any requirement connected therewith which is other or more burdensome than the taxation



and connected requirements to which nationals of that other State in the same circumstances are or may
be subjected. This provison shal apply to persons who are not residents of one or both of the
Contracting States.

2. Except where the provisons of paragraph 3 of Article 7 (Business Profits) apply, the taxation on
a permanent establishment which an enterprise of a Contracting State has in the other Contracting State
ghdl not be less favorably levied in that other State than the taxation levied on enterprises of that other
State carrying on the same activities. This provision shdl not be construed as obliging a Contracting
State to grant to residents of the other Contracting State any persond alowances, rdiefs, and
reductions for taxation purposes on account of civil status or family responsibilitieswhich it grantsto its
own resdents.

3. Except where the provisons of paragraph 1 of Article 9 (Associated Enterprises), paragraph 7 of
Article 11 (Interest), or paragraph 8 of Article 12 (Royalties and Fees for Included Services) apply,
interet, royalties, and other disbursements paid by aresident of a Contracting State to aresident of the
other Contracting State shdll, for the purposes of determining the taxable profits of the first-mentioned
resident, be deductible under the same conditions as if they had been paid to aresident of the firgt-
mentioned State.

4. Enterprises of a Contracting State, the capita of which iswholly or partly owned or controlled,
directly or indirectly, by one or more residents of the other Contracting State, shall not be subjected in
the firg-mentioned State to any taxation or any requirement connected therewith which is other or more
burdensome than the taxation and connected requirements to which other smilar enterprises of the firgt-
mentioned State are or may be subjected.

5. Nothing in this article shdl be congtrued as preventing either Contracting State from imposing the
taxes described in Article 14 (Permanent Establishment Tax) or the limitations described in paragraph 3
of Article 7 (Business Profits).

ARTICLE 27
Mutual Agreement Procedure

1. Where a person condders that the actions of one or both of the Contracting States result or will
result for him in taxation not in accordance with the provisons of this Convention, he may, irrespective
of the remedies provided by the domestic law of those States, present his case to the competent
authority of the Contracting State of which heisaresdent or nationa. This case must be presented
within three years of the date of receipt of notice of the action which givesrise to taxation not in
accordance with the Convention.

2. The competent authority shall endeavour, if the objection appearsto it to bejudtified and if itis
not itsdf able to arrive a a satisfactory solution, to resolve the case by mutua agreement with the
competent authority of the other Contracting State, with a view to the avoidance of taxation which is not



in accordance with the Convention. Any agreement reached shdl be implemented notwithstanding any
time limits or other procedura limitations in the domestic law of the Contracting States.

3. The competent authorities of the Contracting States shal endeavour to resolve by mutua
agreement any difficulties or doubts arising asto the interpretation or gpplication of the Convention.
They may aso consult together for the dimination of double taxation in cases not provided for in the
Convention.

4. The competent authorities of the Contracting States may communicate with each other directly
for the purpose of reaching an agreement in the sense of the preceding paragraphs. The competent
authorities, through consultations, shal develop appropriate bilatera procedures, conditions, methods
and techniques for the implementation of the mutua agreement procedure provided for inthis Article. In
addition, a competent authority may devise gppropriate unilateral procedures, conditions, methods and
techniques to facilitate the above-mentioned bilatera actions and the implementation of the mutua
agreement procedure.

ARTICLE 28
Exchange of Information and Administrative Assstance

1. The competent authorities of the Contracting States shal exchange such information (including
documents) as is hecessary for carrying out the provisions of this Convention or of the domestic laws of
the Contracting States concerning taxes covered by the Convention insofar as the taxation thereunder is
not contrary to the Convention, in particular, for the prevention of fraud or evasion of such taxes. The
exchange of information is not regtricted by Article 1 (General Scope). Any information recelved by a
Contracting State shal be treated as secret in the same manner as information obtained under the
domestic laws of that State. However, if the information is originally regarded as secret in the
trangmitting State, it shal be disclosed only to persons or authorities (including courts and adminigtrative
bodies) involved in the assessment, collection, or adminigtration of, the enforcement or prosecution in
respect of, or the determination of gppedls in relaion to, the taxes which are the subject of the
Convention. Such persons or authorities shdl use the information only for such purposes, but may
disclose the information in public court proceedings or in judicia decisons. The competent authorities
shall, through consultation, devel op appropriate conditions, methods and techniques concerning the
matters in respect of which such exchange of information shal be made, including, where gppropriete,
exchange of information regarding tax avoidance.

2. The exchange of information or documents shal be either on aroutine basis or on request with
reference to particular cases, or otherwise. The competent authorities of the Contracting States shall
agree from time to time on the list of information or documents which shal be furnished on aroutine
basis.

3. In no case shall the provisions of paragraph 1 be construed so as to impose on a Contracting
State the obligation:



(8 to carry out administrative measures at variance with the laws and adminigrative
practice of that or of the other Contracting State;

(b) to supply information which is not obtainable under the laws or in the norma course
of the adminigtration of that or of the other Contracting Stete;

(¢) to supply information which would disclose any trade, business, industrid,
commercial, or professional secret or trade process, or information the disclosure of which
would be contrary to public policy (ordre public).

4. If information is requested by a Contracting State in accordance with this Article, the other
Contracting State shd| obtain the information to which the request relates in the same manner and in the
same form asif the tax of the first-mentioned State were the tax of that other State and were being
imposed by that other State. If specifically requested by the competent authority of a Contracting State,
the competent authority of the other Contracting State shdl provide information under this Article in the
form of depogitions of withesses and authenticated copies of unedited origind documents (including
books, papers, statements, records, accounts, and writings), to the same extent such depositions and
documents can be obtained under the laws and administrative practices of that other State with respect
to its own taxes.

5. For the purpose of this Article, the Convention shdl apply, notwithstanding the provisons of

Article 2 (Taxes Covered):
(8 inthe United States, to al taxesimposed under Title 26 of the United States Code;

and
(b) in India, to the income tax, the wedth tax and the gift tax.

ARTICLE 29
Diplomatic Agents and Consular Officers

Nothing in this Convention shdl affect the fiscd privileges of diplomatic agents or consular officers
under the genera rules of internationa law or under the provisions of specid agreements.

ARTICLE 30
Entry Into Force

1. Each Contracting State shal notify the other Contracting State in writing, through diplomatic
channds, upon the completion of their repective legd procedures to bring this Convention into force.

2. The Convention shdl enter into force on the date of the latter of such notifications and its

provisons shdl have effect:
(8 inthe United States



(i) in respect of taxes withheld at source, for amounts paid or credited on or
after thefirgt day of January next following the date on which the Convention entersinto
force;

(ii) in respect of other taxes, for taxable periods beginning on or after the first
day of January next following the date on which the Convention entersinto force; and
(b) in India, in respect of income arising in any taxable year beginning on or after the first

day of April next following the calendar year in which the Convention entersinto force.

ARTICLE 31
Termination

This Convention shal remain in force indefinitdy but either of the Contracting States may, on or
before the thirtieth day of Junein any cdendar year beginning after the expiration of a period of five
years from the date of the entry into force of the Convention, give the other Contracting State through
diplomatic channds, written notice of termination and, in such event, this Convention shall ceaseto have
effect:

(& in the United States

(1) in respect of taxes withheld at source, for amounts paid or credited on or
after thefirgt day of January next following the caendar year in which notice of
terminaion is given; and

(ii) in respect of other taxes, for taxable periods begin following the calendar
year in which the notice of termingtion is given; and
(b) in India, in respect of income arising in any taxable year beginning on or after the first

day of April next following the cdendar year in which the notice of termination is given.

IN WITNESS WHEREOF, the undersigned, being duly authorized by their respective
Governments, have signed this Convention.

DONE a New Dehi in duplicate, this 12th day of September, 1989, in the English and Hindi
languages, both texts being equaly authentic. In case of divergence between the two texts, the English
text shal be the operative one.

FOR THE GOVERNMENT OF THE FOR THE GOVERNMENT OF THE
UNITED STATES OF AMERICA: REPUBLIC OF INDIA:
JOHN R. HUBBARD, N.K. SENGUPTA,
Ambassador. Secretary to the Government of India
PROTOCOL

At the signing today of the Convention between the United States of America and the Republic of
Indiafor the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with respect to Taxes



on Income, the undersigned have agreed upon the following provisons, which shdl form an integrd part
of the Convention:

I. Ad Article5

It is understood that where an enterprise of a Contracting State has a permanent establishment in the
other Contracting State in accordance with the provisions of paragraphs 2(j), 2(k) or 2(1) of Article 5
(Permanent Establishment), and the time period referred to in that paragraph extends over two taxable
years, a permanent establishment shal not be deemed to exist in ayear, if any, in which the use, Ste,
project or activity, asthe case may be, continues for aperiod or periods aggregating less than 30 days
in that taxable year. A permanent establishment will exist in the other taxable year, and the enterprise
will be subject to tax in that other Contracting State in accordance with provisons of Article 7 (Business
Profits), but only on income arising during that other taxable year.

[1. Ad Article 7

Where the law of the Contracting State in which a permanent establishment is Situated imposes, in
accordance with the provisons of paragraph 3 of Article 7 (Business Profits), aredtriction on the
amount of executive and generd adminigtrative expenses which may be adlowed as a deduction in
determining the profits of such permanent establishment, it is understood that in making such a
determination of profits the deduction in respect of such executive and generd administrative expenses
in no case shdl be less than that alowable under the Indian Income-tax Act as on the date of signature
of this Convention.

[11. Ad Articles 7, 10, 11, 12, 15, and 23

It is understood that for the implementation of paragraphs 1 and 2 of Article 7 (Business Profits);
paragraph 4 of Article 10 (Dividends), paragraph 5 of Article 11 (Interest), paragraph 6 of Article 12
(Royaties and Fees for Included Services), paragraph 1 of Article 15 (Independent Persond Services),
and paragraph 2 of Article 23 (Other Income), any income attributable to a permanent establishment or
fixed base during its exigence is taxable in the Contracting State in which such permanent establishment
or fixed base is Stuated even if the payments are deferred until such permanent establishment or fixed
base has ceased to exigt.

V. Ad Article 12

It is understood that fees for included services, as defined in paragraph 4 of Article 12 (Royalties
and Feesfor Included Services) will, in accordance with United States law, be subject to income tax in
the United States based on net income and, when earned by a company, will aso be subject to the
taxes described in paragraph 1 of Article 14 (Permanent Establishment Tax). The total of these taxes



which may be imposed on such fees, however, may not exceed the amount computed by multiplying the
gross fee by the appropriate tax rate specified in subparagraph () or (b), whichever is applicable, of
paragraph 2 of Article 12.

V. Ad Article 14

It is understood that referencesin paragraph 1 of Article 14 (Permanent Establishment Tax) to
profits that are subject to tax in the United States under Article 6 (Income from Immovable Property
(Redl Property)), under Article 12 (Royalties and Fees for Included Services), as fees for included
sarvices as defined in that Article, or under Article 13 (Gains) of this Convention, are intended to refer
only to casesin which the profitsin question are subject to United States tax based on net income (i.e.,
by virtue of being effectively connected, or being trested as effectively connected, with the conduct of a
trade or businessin the United States). Any income which is subject to tax under those Articles based
on gross income is not subject to tax under Article 14.

IN WITNESS WHEREOF, the undersigned, being duly authorized by their respective
Governments, have sgned this Protocal.

DONE a New Dehi in duplicate, this 12th day of September, 1989, in the English and Hindi
languages, both texts being equaly authentic. In case of divergence between the two texts, the English
text shal be the operative one.

FOR THE GOVERNMENT OF THE FOR THE GOVERNMENT OF THE
UNITED STATES OF AMERICA: REPUBLIC OF INDIA:
JOHN R. HUBBARD, N.K. SENGUPTA,
Ambassador. Secretary to the Government of India.
NOTES OF EXCHANGE 1

EMBASSY OF THE UNITED STATES OF AMERICA,
New Delhi, September 12, 1989.

His Excellency, DR. N.K. SENGUPTA,
Secretary (Revenue),
Ministry of Finance, New Delhi.

EXCELLENCY: : | have the honor to refer to the Convention between the Government of the
United States of America and the Government of the Republic of Indiafor the Avoidance of Double
Taxation and the Prevention of Fisca Evasion with Respect to Taxes on Income which was sgned
today (hereinafter referred to as "the Convention™) and to confirm, on behaf of the Government of the
United States of America, the following understandings reached between the two Governments:



Both sdes agree that atax sparing credit shdl not be provided in Article 25 (Relief from Double
Taxation) of the Convention at this time. However, the Convention shal be promptly amended to
incorporate atax sparing credit provison if the United States hereafter amends its laws concerning the
provision of tax sparing credits or the United States reaches agreement on the provision of atax’ sparing
credit with any other country.

Both sides dso agree that, for purposes of paragraph 4(c) of Article 5 (Permanent Establishment) of
the Convention, a person shall be considered to habitualy secure ordersin a Contracting State, wholly
or dmog wholly for an enterprise, only if:

1. such person frequently accepts orders for goods or merchandise on behdf of the enterprise;

2. ubstantiadly dl of such person's sdes-related activitiesin the Contracting State consist of
activitiesfor the enterprise;

3. such person habitually represents to persons offering to buy goods or merchandise that
acceptance of an order by such person condtitutes the agreement of the enterprise to supply
goods or merchandise under the terms and conditions specified in the order; and

4. the enterprise takes actions that give purchasers the basis for areasonable belief that such person
has authority to bind the enterprise.

| have the honor to request Y our Excellency to confirm the foregoing understandings of Y our
Excdlency's Government.

Accept, Excdlency, the renewed assurances of my highest consideration.

JOHN R. HUBBARD,
Ambassador .

GOVERNMENT OF INDIA,
MINISTRY OF FINANCE, DEPARTMENT OF REVENUE,
New Delhi, September 12, 1989.

His Excdllency, Dr. JOHN R. HUBBARD,
Ambassador of the United Sates of America,
New Delhi.

EXCELLENCY:: | have the honour to acknowledge receipt of Y our Excellency's Note of today's
date, which reads as follows:

"l have the honor to refer to the Convention between the Government of the United States of
America and the Government of the Republic of Indiafor the Avoidance of Double Taxation and the
Prevention of Fiscal Evasion with Respect to Taxes on Income which was signed today (hereinafter



referred to as "the Convention™) and to confirm, on behalf of the Government of the United States of
America, the following understanding reached between the two Governments:

Both sdes agree that atax sparing credit shdl not be provided in Article 25 (Rélief from Double
Taxation) of the Convention at this time. However, the Convention shal be promptly amended to
incorporate atax sparing credit provison if the United States hereafter amends its laws concerning the
provision of tax sparing credits, or the United States reaches agreement on the provision of atax sparing
credit with any other country.

Both sides dso agree that, for purposes of paragraph 4(c) of Article 5 (Permanent Establishment) of
the Convention, a person shall be considered to habitualy secure ordersin a Contracting State, wholly
or dmog wholly for an enterprise, only if:

1. such person frequently accepts orders for goods or merchandise on behdf of the enterprise;

2. ubstantiadly dl of such person's sdes-related activitiesin the Contracting State consist of
activitiesfor the enterprise;

3. such person habitually represents to persons offering to buy goods or merchandise that
acceptance of an order by such person congtitutes the agreement of the enterprise to supply goods or
merchandise under the terms and conditions specified in the order; and

4. the enterprise takes actions that give purchasers the basis for areasonable belief that such person
has authority to bind the enterprise.”

| have the honour to confirm the understandings contained in Y our Excellency's Note, on behdf of
the Government of the Republic of India

Accept, Excdlency, the renewed assurances of my highest consideration.

N.K. SENGUPTA,
Secretary.

NOTES OF EXCHANGE 2

EMBASSY OF THE UNITED STATES OF AMERICA,
New Delhi, September 12, 1989.

His Excdlency, Dr. N.K. SENGUPTA,
Secretary (Revenue),
Ministry of Finance, New Delhi.

EXCELLENCY:: | have the honor to refer to the Convention signed today between the United
States of America and the Republic of Indiafor the Avoidance of Double Taxation and the Prevention
of Fisca Evasion with Respect to Taxes on Income and to inform you on behaf of the United States of
Americaof thefollowing:



During the course of the negotiations leading to conclusion of the Convention signed today, the
negotiators developed and agreed upon a memorandum of understanding intended to give guidance
both to the taxpayers and the tax authorities of our two countriesin interpreting aspects of Article 12
Royadlties and Fees for Included Services) relaing to the scope of included services. This memorandum
of understanding represents the current views of the United States Government with respect to these
aspects of Article 12, and it is my Government's understanding that it aso represents the current views
of the Indian Government. It isaso my Government's view that as our Governments gain experiencein
adminigtering the Convention, and particularly Article 12, the competent authorities may develop and
publish amendments to the memorandum of understanding and further understandings and
interpretations of the Convention.

If this position meets with the gpprova of the Government of the Republic of India, thisletter and
your reply thereto will indicate that our Governments share a common view of the purpose of the
memorandum of understanding relating to Article 12 of the Convention.

Accept, Excdlency, the renewed assurances of my highest consideration.

JOHN R. HUBBARD,
Ambassador .

GOVERNMENT OF INDIA,
MINISTRY OF FINANCE, DEPARTMENT OF REVENUE,
New Delhi, September 12, 1989.

His Excdllency, Dr. JOHN R. HUBBARD,
Ambassador of the United Sates of America,
New Delhi.

EXCELLENCY:: | have the honour to acknowledge receipt of Y our Excellency's Note of today's
date, which reads as follows:

"I have the honor to refer to the Convention signed today between the United States of America
and the Republic of Indiafor the Avoidance of Double Taxation and the Prevention of Fiscd Evasion
with Respect to Taxes on Income and to inform you on behaf of the United States of America of the
following:

During the course of the negatiations leading to conclusion of the Convention signed today, the
negotiators developed and agreed upon a memorandum of understanding intended to give guidance
both to the taxpayers and the tax authorities of our two countries in interpreting aspects of Article 12
(Royalties and Fees for Included Services) relating to the scope of included services. This memorandum
of understanding represents the current views of the United States Government with respect to these



aspects of Article 12, and it is my Government's understanding that it aso represents the current views
of the Indian Government. It isaso my Government's view that as our Governments gain experiencein
adminigtering the Convention, and particularly Article 12, the competent authorities may develop and
publish amendments to the memorandum of understanding and further understandings and
interpretations of the Convention.

If this position meets with the gpprova of the Government of the Republic of India, thisletter and
your reply thereto will indicate that our Governments share a common view of the purpose of the
memorandum of understanding relating to Article 12 of the Convention.”

| have the honour to confirm the understandings contained in Y our Excellency's Note, on behdf of
the Government of the Republic of India

Accept, Excellency, the renewed assurances of my highest consideration.

N.K. SENGUPTA,
Secretary.

MEMORANDUM OF UNDERSTANDING
MAY 15, 1989.
U.S. - INDIA TAX TREATY

MEMORANDUM OF UNDERSTANDING CONCERNING FEES FOR INCLUDED
SERVICESIN ARTICLE 12

Paragraph 4 (in general)

This memorandum describes in some detall the category of services defined in paragraph 4 of
Article 12 (Royalties and Fees for Included Services). It dso provides examples of servicesintended to
be covered within the definition of included services and those intended to be excluded, either because
they do not satisfy the tests of paragraph 4, or because, notwithstanding the fact that they meet the tests
of paragraph 4, they are dealt with under paragraph 5. The examplesin either case are not intended as
an exhaudtive ligt but rather asillugtrating afew typica cases. For ease of understanding, the examplesin
this memorandum describe U.S. persons providing services to Indian persons, but the rules of Article
12 are reciproca in application.

Article 12 includes only certain technical and consultancy services. By technical services, we mean
in this context services requiring expertise in atechnology. By consultancy services, we mean m this
context advisory services. The categories of technica and consultancy services are to some extent



overlapping because a consultancy service could aso be atechnica service. However, the category of
consultancy services dso includes an advisory service, whether or not expertise in atechnology is
required to performiit.

Under paragraph 4 technica and consultancy services are consgdered included services only to the
following extent: (1) as described in paragraph 4(a), if they are ancillary and subsidiary to the application
or enjoyment of aright, property or information for which aroyaty payment is made; or (2) as
described in paragraph 4(b), if they make available technical knowledge, experience, skill, know-how,
or processes, or congst of the development and transfer of atechnica plan or technica design. Thus,
under paragraph 4(b), consultancy services which are not of atechnica nature cannot be included
services.

Paragraph 4(a)

Paragraph 4(a) of Article 12 refersto technical or consultancy servicesthat are ancillary and
subsidiary to the application or enjoyment of any right, property, or information for which a payment
described in paragraph 3(a) or (b) isreceived. Thus, paragraph 4(a) includes technical and consultancy
sarvices tha are ancillary and subsidiary to the application or enjoyment of an intangible for which a
roydty isrecelved under alicense or sde as described in paragraph 3(a), as well as those ancillary and
subsidiary to the application or enjoyment of industrid, commercid, or scientific equipment for which a
royalty is received under alease as described in paragraph 3(1)).

It is understood that, in order for a service fee to be consdered "ancillary and subsidiary” to the
gpplication or enjoyment of some right, property, or information for which a payment described in
paragraph 3(a) or (b) isreceived, the service must be related to the application or enjoyment of the
right, property, or information. In addition, the clearly predominant purpose of the arrangement under
which the payment of the service fee and such other payment are made must be the application or
enjoyment of the right, property, or information described in paragraph 3. The question of whether the
sarviceis related to the gpplication or enjoyment of the right, property, or information described in
paragraph 3 and whether the clearly predominant purpose of the arrangement is such application or
enjoyment must be determined by reference to
the facts and circumstances of each case. Factors which may be relevant to such determination
(athough not necessarily controlling) include:

1. the extent to which the services in question facilitate the effective application or
enjoyment of the right, property, or information described in paragraph 3;

2. the extent to which such services are customarily provided in the ordinary course of
business arrangements involving royalties described in paragraph 3;

3. whether the amount paid for the services (or which would be paid by parties
operating a arm'slength) is an insubstantial portion of the combined payments for the services
and the right, property, or information described in paragraph 3;

4. whether the payment made for the services and the royaty described in paragraph 3
are made under asingle contract (or a set of related contracts); and



5. whether the person performing the servicesis the same person as, or arelated person
to, the person receiving the royalties described in paragraph 3 (for this purpose, persons are
consdered related if their relationship is described in Article 9 (Associated Enterprises) or if the
person providing the service is doing so in connection with an overal arrangement which
includes the payor and recipient of the roydlties).

To the extent that services are not considered ancillary and subsidiary to the gpplication or
enjoyment of some right, property, or information for which aroyaty payment under paragraph 3 is
made, such services shall be consdered "included services' only to the extent that they are described in

paragraph 4(b).
Example (1)

Facts: A U.S. manufacturer grants rights to an Indian company to use manufacturing processes
in which the transferor has exclusive rights by virtue of process patents or the protection
otherwise extended by law to the owner of aprocess. As part of the contractual
arrangement, the U.S. manufacturer agrees to provide certain consultancy servicesto
the Indian company in order to improve the effectiveness of the latter's use of the
process. Such sarvicesinclude, for example, the provison of information and advice on
sources of supply for materias needed in the manufacturing process, and on the
development of sales and sarvice literature for the manufactured product. The payments
alocable to such services do not form a substantial part of the total consideration
payable under the contractual arrangement. Are the payments for these services feesfor
"included services'?

Andyss The payments are fees for included services. The services described in this example are
ancillary and subsidiary to the use of a manufacturing process protected by law as
described in paragraph 3(a) of Article 12 because the services are related to the
aoplication or enjoyment of the intangible and the granting of the right to use the
intangible is the clearly predominant purpose of the arrangement. Because the services
are ancillary and subsidiary to the use of the manufacturing process, the fees for these
services are consdered fees for included services under paragraph 4(a) of Article 12,
regardless of whether the services are described in paragraph 4(b).

Example (2)

Facts: An Indian manufacturing company produces a product that must be manufactured under
derile conditions using machinery that must be kept completely free of bacteria or other
harmful deposits. A U.S. company has developed a specia cleaning process for
removing such depogts from that type of machinery. The U.S. company entersinto a
contract with the Indian company under which the former will clean the latter's
machinery on aregular basis. As part of the arrangement, the U.S. company leasesto
the Indian company a piece of equipment which alows the Indian company to measure



the leve of bacterid deposits on its machinery in order for it to know when cleaning is
required. Are the payments for the services fees for included services?

Andyss In this example, the provision of cleaning services by the U. S. company and the renta
of the monitoring equipment are related to each other. However, the clearly
predominant purpose of the arrangement is the provision of cleaning services. Thus,
athough the cleaning services might be consdered technica services, they are not
‘ancillary and subsdiary” to the renta of the monitoring equipment. Accordingly, the
cleaning sarvices are not "included services' within the meaning of paragraph 4(a).

Paragraph 4(b)

Paragraph 4(b) of Article 12 refersto technica or consultancy services that make available to the
person acquiring the service technica knowledge, experience, kill, know-how, or processes, or consist
of the development and transfer of atechnical plan or technical design to such person. (For this
purpose, the person acquiring the service shal be deemed to include an agent, nomineeg, or transferee of
such person.) This category is narrower than the category described in paragraph 4(a) because it
excludes any service that does not make technology available to the person acquiring the service.
Generdly speaking, technology will be consdered "made available' when the person acquiring the
sarvice is enabled to gpply the technology. The fact that the provision of the service may require
technica input by the person providing the service does not per se mean that technical knowledge,
skills, etc. are made available to the person purchasing the service, within the meaning of paragraph
4(b). Smilarly, the use of a product which embodies technology shdl not per se he considered to make
the technology available.

Typical categories of sarvicesthat generdly involve ether the development and transfer of technical
plans or technica designs, or making technology available as described in paragraph 4(b), include:

1. engineering services (including the subcategories of bioengineering and aeronactical,
agriculturd, ceramics, chemicd, civil, dectricd, mechanicd, metalurgicd, and indudtrid
engineering);

2. architecturd services, and

3. computer software development.

Under paragraph 4(b), technical and consultancy services could make technology avallablein a
variety of settings, activities and indugtries. Such services may, for example, relate to any of the
following aress:

1. bio-technical services,

2. food processing;

3. environmenta and ecologica services,

4. communication through satellite or otherwise;

5. energy conservetion;

6. exploration or exploitation of minera oil or natura ges;



7. geological surveys
8. stientific services, and
9. technicd training.

The following examples indicate the scope of the conditions in paragraph 4(b):

Facts.

Andyss

Facts:

Andyss

Facts.

Example (3)

A U.S. manufacturer has experience in the use of a process for manufacturing wallboard
for interior walls of houses which is more durable than the standard products of its type.
An Indian builder wishes to produce this product for its own use. It rents a plant and
contracts with the U.S. company to send expertsto Indiato show engineersin the
Indian company how to produce the extra strong wallboard. The U.S. contractors work
with the technicians in the Indian firm for afew months. Are the paymentsto the U.S.
firm consdered to be payments for "included services'?

The payments would be fees for included services. The services are of atechnica or
consultancy nature; in the example, they have dements of both types of services. The
services make available to the Indian company technical knowledge, ill, and
Processes.

Example (4)

A U.S. manufacturer operates awallboard fabrication plant outside India. An Indian
builder hires the U.S. company to produce wallboard at that plant for afee. The Indian
company provides the raw materias, and the U.S. manufacturer fabricates the
walboard in its plant, using advanced technology. Are the feesin this example for
included services?

The fees would not be for included services. Although the U.S. company is clearly
performing atechnica service, no technica knowledge, skill, etc., are made available to
the Indian company, nor isthere any development and transfer of atechnica plan or
design. The U.S. company is merely performing a contract manufacturing service.

Example (5)

An Indian firm owns inventory control software for usein its chain of retall outlets
throughout India. It expands its sdes operation by employing ateam of traveling
sdesmen to travel around the countryside selling the company's wares. The company
wants to modify its software to permit the salesmen to access the company's central
computers for information on what products are available in inventory and when they
can be delivered. The Indian firm hiresa U.S. computer programming firm to modify its



Andyss

Facts:

Andyss

Facts:

Andyss

Paragraph 5

software for this purpose. Are the fees which the Indian firm pays trested as fees for
included services?

The fees are for included services. The U.S. company clearly performs atechnica
sarvice for the Indian company, and it transfers to the Indian company the technica plan
(i.e., the computer program) which it has devel oped.

Example (6)

An Indian vegetable oil manufacturing company wants to produce a cholesterol-free ail
from a plant which produces oil normaly containing cholesterol. An American company
has developed a process for refining the cholesterol out of the oil. The Indian company
contracts with the U.S. company to modify the formulas which it uses so asto diminate
the cholesteral, and to train the employees of the Indian company in gpplying the new
formulas. Are the fees paid by the Indian company for included services?

The fees are for included services. The services are technical, and the technicd
knowledge is made available to the Indian company.

Example (7)

The Indian vegetable oil manufacturing firm has mastered the science of producing
cholesterol-free oil and wishes to market the product world-wide. It hires an American
marketing consulting firm to do a computer smulation of the world market for such ail
and to advise it on marketing strategies. Are the fees paid to the U.S. company for
included services?

The fees would not be for included services. The American company is providing a
consultancy service which involves the use of substantial technical kill and expertise. It
is not, however, making availlable to the Indian company any technica experience,
knowledge or skill, etc., nor isit transferring atechnica plan or desgn. Whét is
transferred to the Indian company through the service contract is commercid
information. The fact that technica skills were required by the performer of the service
in order to perform the commercia information service does not make the service a
technical service within the meaning of paragraph 4(b).

Paragraph 5 of Article 12 describes severd categories of services which are not intended to be
treated asincluded services even if they satisfy the tests of paragraph 4. Set forth below are examples of
cases where fees would be included under paragraph 4, but are excluded because of the conditions of

paragraph 5.
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Example (8)

An Indian company purchases acomputer from a U.S. computer manufacturer. As part
of the purchase agreement, the manufacturer agreesto assst the Indian company in
setting up the computer and ingtdling the operating system, and to ensure that the staff
of the Indian company is able to operate the computer. Also, as part of the purchase
agreement, the seller agreesto provide, for a period of ten years, any updates to the
operating system and any training necessary to apply the update. Both of these service
elements to the contract would qudify under paragraph 4(b) as an included service.
Would ether or both be excluded from the category of included services, under
paragraph 5(a), because they are ancillary and subsidiary, aswell asinextricably and
essentidly linked, to the sdle of the computer?

Theingdlation assstance and initid training are ancillary and subsidiary to the sde of
the computer, and they are dso inextricably and essentidly linked to the sale. The
computer would be of little value to the Indian purchaser without these services, which
are most readily and usefully provided by the seller. The fees for indtdlation assstance
and initid training, therefore, are not fees for included services, since these sarvices are
not the predominant purpose of the arrangement.

The services of updating the operating system and providing associated necessary training may well be
ancillary and subsidiary to the sdle of the computer, but they are not inextricably and essentidly linked to
the sale. Without the upgrades, the computer will continue to operate as it did when purchased, and will
continue to accomplish the same functions. Acquiring the updates cannot, therefore, be said to be
inextricably and essentidly linked to the sde of the computer.

Facts:

Example (9)

An Indian hospital purchases an X-ray machine from a U.S. manufacturer. As part of
the purchase agreement, the manufacturer agrees to ingtal the machine, to perform an
initid ingpection of the machine in India, to train hospital gaff in the use of the machine,
and to service the machine periodicaly during the usua warranty period (2 years).
Under an optiona service contract purchased by the hospita, the manufacturer so
agrees to perform certain other services throughout the life of the machine, including
periodic ingpections and repair services, advising the hospital about developmentsin X-
ray film or techniques which could improve the effectiveness of the machine, and training
hospital saff in the goplication of those new developments. The codt of the initiad
ingalation, ingpection, training, and warranty serviceis relatively minor as compared
with the cogt of the X-ray machine. Is any of the service described here ancillary and
subsdiary, aswell asinextricably and essentialy linked, to the sdle of the X-ray
mechine?
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Theinitid ingalation, ingpection, and training services in Indiaand the periodic service
during the warranty period are ancillary and subsidiary, aswell asinextricably and
essentidly linked, to the sale of the X-ray machine because the ussfulness of the
machine to the hospital depends on this service, the manufacturer has full responsbility
during this period, and the cost of the servicesis areatively minor component of the
contract. Therefore, under paragraph 5(a) these fees are not fees for included services,
regardless of whether they otherwise would fal within paragraph 4(b).

Neither the post-warranty period inspection and repair services, nor the advisory and training
sarvices relating to new developments are “inextricably and essentidly linked” to theinitid purchase of
the X-ray machine. Accordingly, fees for these services may be treated as fees for included servicesiif
they meet the tests of paragraph 4(b).

Facts:
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Example (10)

An Indian automobile manufacturer decides to expand into the manufacture of
helicopters. It sends a group of engineers from its design staff to a course of study
conducted by the Massachusetts Ingtitute of Technology (MIT) for two years to sudy
aeronautical engineering. The Indian firm paystuition feesto MIT on behdf of the firm's
employees. Isthe tuition fee afee for an included service within the meaning of Article
12?

Thetuition fee is dearly intended to acquire atechnica service for the firm. However,
the fee paid isfor teaching by an educationd indtitution, and is, therefore, under
paragraph 5(c), not an included service. It isirrdevant for this purpose whether MIT
conducts the course on its campus or a some other location.

Example (11)

Asin Example (10), the automobile manufacturer wishes to expand into the manufacture
of helicopters. It gpproaches an Indian university about establishing a course of study in
aeronautical engineering. The university contracts with a U.S. helicopter manufacturer to
send an engineer to be avigting professor of agronautica engineering on its faculty for a
year. Are the amounts paid by the university for these teaching services fees for included
services?

Thefeesarefor teaching in an educationd inditution. As such, pursuant to paragraph
5(c), they are not fees for included services.

Example (12)

An Indian wishes to ingal a computerized sysem in his home to contral lighting, heeting
and air conditioning, a stereo sound system and a burglar and fire darm system. He
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hires an American dectrica engineering firm to design the necessary wiring system,
adapt standard software, and provide ingtructions for ingtallation. Are the fees paid to
the American firm by the Indian individua fees for included services?

The sarvices in respect of which the fees are paid are of the type which would generdly
be treated as fees for included services under paragraph 4(1)). However, because the
sarvices are for the persond use of the individua making the payment, under paragraph
5(d) the payments would not be fees for included services.



