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| respectfully agree with the judgnent proposed by | earned Brother
Panchal , J. Having regard to the inportance of theissue, | amadding a few
of my own reasons.
2. Two questions of law arise for our consideration :
(i) VWhet her Limtation Act, 1963 is inapplicable to a proceeding in a
court, under the Arbitration and Conciliation Act, 1996 ?
(ii) Even if Limtation Act, 1963 is applicable, 'whether applicability of

section 14 of the said Act is excluded to proceedi hgs under section 34(1) of
the Arbitration and Conciliation Act, 1996 ?

Re : Question No. (i)

3. Learned counsel for the appellant contended that the Arbitrati on and
Conciliation Act, 1996 (AC Act for short) is a self-contained Code relating
to arbitration and all matters incidental thereto including |imtation. He
submitted that section 34(3) of AC Act prescribes the period of linitation
for an application for setting aside the arbitral award, when such period can
be extended and the limt to which it could be extended. Section 43 of the
AC Act makes the provisions of the Limtation Act, 1963 ('Limtation Act’

for short) applicable only to proceedings in arbitration and not to
proceedings in court. Therefore, the provisions of ‘Linmitation Act are

i napplicable to proceedings in a court under the AC Act.

4. To decide this question, reference to the rel evant provisions of the AC
Act and Limtation Act is necessary.

4.1) Part | of AC Act relates to arbitration. It contenplates a party
approaching a court in three circunstances :

(a) for grant of interimneasures under section 9;

(b) for setting aside an arbitral award, under section 34(1); and

(c) for filing appeal s under section 37.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

7

As section 9 deals with applications for interimneasures, the question of
[imtation does not arise. In regard to applications for setting aside an award
under sub-section (1) of section 34, sub-section (3) thereof prescribes a
[imtation of three nmonths, different fromthe period of one nmonth prescribed

in the Schedule to the Limtation Act. Section 37 does not prescribe any

period of Limtation for filing appeals. If Limtation Act is inapplicable to

court proceedi ngs under AC Act, there will be no limtation for filing
appeal s under section 37. If Limtation Act is applicable, the period of
Limtation for appeals filed under section 37 of AC Act will be governed by

Article 116 of the Schedule to the Limtation Act.

4.2) Section 43 of the AC Act, relates to limtation and it is extracted
bel ow :

"43. Limtation. - (1) The Limitation Act, 1963 (36 of 1963), shall apply to
arbitrations as it applies to proceedings in Court.

(2) For the purposes of this section and the Limtation Act, 1963 (36
of 1963), ‘an arbitration shall be deened to have comenced on the date
referred in'section 21

(3) VWhere an arbitration agreenent to subnit future disputes to
arbitration provides that any claimto which the agreenent applies shall be
barred unl ess some step to comrence arbitral proceedings is taken within
atine fixed by the agreenent, and a dispute arises to which the agreenent
applies, the Court, if it is of opinionthat in the circunstances of the case
undue hardshi p woul d ot herw se be caused, and notw t hstanding that the

time so fixed has expired, may on such terns, if any, as the justice of the
case may require, extend the tine for such period as it thinks proper

(4) Where the court orders that an arhitral award be set aside, the
peri od between the conmencenent of the arbitration and the date of the
order of the Court shall be excluded in conputing the time prescribed by
the Limtation Act, 1963 (36 of 1963), for the comencenent of the
proceedi ngs (including arbitration) with respect to the dispute so
submtted.”

Section 2(1)(e) of the Act defines 'Court’ ‘as follows :
"2(1)(e). 'Court’ means the principal Gvil Court of original jurisdiction in
a district, and includes the H gh Court in exercise of its ordinary origina
civil jurisdiction, having jurisdiction to decide the questions formng the
subject-matter of the arbitration if the same had been the subject-matter of
a suit, but does not include any civil court of a grade inferior to such
principal Cvil Court, or any Court of Small Causes."

4. 3) Let ne next refer to the relevant provisions of Linitation Act. Section
3 of the Limtation Act provides for the bar of limtation. It provides that
subj ect to the provisions contained in sections 4 to 24 (inclusive), every suit
instituted, appeal preferred, and application nmade after the prescribed period
shal | be dism ssed although Iinitation has not been set up as a defence.
"Prescribed period neans that period of limtation conputed in accordance
with the provisions of the Limtation Act. 'Period of limtation mneans the
period of limtation prescribed for any suit, appeal or application by the
Schedule to the Limtation Act (vide section 2(j) of the said Act). Section 29
of Limtation Act relates to savings. Sub-section (2) thereof which is

rel evant is extracted bel ow

"29(2) Where any special or local |aw prescribes for any suit, appeal or
application a period of limtation different fromthe period prescribed by
the Schedul e, the provisions of Section 3 shall apply as if such period were
the period prescribed by the Schedul e and for the purposes of determning
any period of limtation prescribed for any suit, appeal or application by
any special or local law, the provisions contained in sections 4 to 24
(inclusive) shall apply only in so far as, and to the extent to which, they
are not expressly excluded by such special or local |aw"
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4. 4) Article 116 of the Schedul e prescribes the period of Iimtation for
appeal s to High Court (90 days) and appeals to any other court (30 days)
under the Code of Civil Procedure, 1908. It is now well settled that the
wor ds ' appeal s under the Code of Civil Procedure, 1908 occurring in
Article 116 refer not only to appeals preferred under Code of G vi
Procedure, 1908, but also to appeals, where the procedure for filing of such
appeal s and powers of the court for dealing with such appeals are governed
by Code of Civil Procedure (See decision of the Constitution Bench in

Vi dyachar an Shukl a v. Khubchand Baghel - AIR 1964 SC 1099). Article

119 (b) of the Schedul e prescribes the period of limtation for filing an
application (under Arbitration Act, 1940), for setting aside an award, as
thirty days fromthe date of service of notice of filing of the award.

5. AC Act is no doubt, a special |aw, consolidating and amendi ng the
law relating to arbitration and matters connected therewith or incidenta
thereto. AC Act does not prescribe the period of limtation, for various
proceedi ngs under that Act, except where it intends to prescribe a period
different fromwhat is prescribed in the Limtation Act. On the other hand,
Section 43 makes the provisions of Limtation Act, 1963 applicable to
proceedi ngs - both in court and in arbitration - under the AC Act. There is
al so no express exclusion of application of any provision of the Linitation
Act to proceedi ngs under AC Act, but there are some specific departures
fromthe general provisions of Limtation Act, as for exanple, the proviso to
section 34(3) and sub-sections (2) to (4) of section 43 of the AC Act.

6. Where the Schedule to the Limitation Act prescribes a period of
l[imtation for appeals or applications to any court, and the special or |oca

| aw provides for filing of appeals and applications to the court, but does not
prescribe any period of limtation in regard to such appeals or applications,
the period of Iimtation prescribed in the Schedule to the Limtation Act wll
apply to such appeals or applications and consequently the provisions of
sections 4 to 24 will also apply. Were the special or local |aw prescribes for
any appeal or application, a period of Linmtation different fromthe period
prescribed by the Schedule to the Limtation Act, then the provisions of
section 29(2) will be attracted. In-that event, the provisions of section 3 of
Limtation Act will apply, as if the period of limtation prescribed under the
special law was the period prescribed by the Schedule to Limtation Act, and
for the purpose of deternmining any period of limtation prescribed for the
appeal or application by the special law, the provisions contained in sections
4 to 24 will apply to the extent to which they are not expressly excluded by
such special |law. The object of section 29(2) is to ensure that the principles
contained in sections 4 to 24 of Limtation Act apply to suits, appeals and
applications filed in a court under special or local laws also, even if it
prescribes a period of limtation different-fromwhat is prescribed in-the
Limtation Act, except to the extent of express exclusion of the application
of any or all of those provisions.

7. It may be noticed at this juncture that the Schedule to the Limtation
Act prescribes the period of limtation only to proceedings in courts and not
to any proceedi ng before a Tribunal or quasi-judicial authority.

Consequently section 3 and section 29(2) of Limtation Act will not apply to
proceedi ngs before Tribunal. This neans that the Limtation Act will not

apply to appeals or applications before Tribunals, unless expressly provided.

8. Learned counsel for the appellant contended that section 43 of the AC
Act makes applicable the provisions of Limitation Act only to arbitrations,
thereby expressing an intent to exclude the application to any proceedi ngs
relating to arbitration in a court. The contention of appellant ignores and
over| ooks section 29(2) of the Limtation Act and section 43(1) of the AC

Act. Sub-section (1) of section 43 of the Act provides that the Limtation Act
shall apply to Arbitrations as it applies to proceedings in court. The purpose
of section 43 of AC Act is not to nmake Linitation Act inapplicable to
proceedi ngs before court, but on the other hand, make Limitation Act
applicable to arbitrations. As already noticed, the Linmtation Act applies
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only to proceedings in court, and but for the express provision in section 43,
the Limtation Act would not have applied to arbitration, as Arbitrators are
Private Tribunals and not courts. Section 43 of the AC Act, apart from

maki ng the provisions of Limtation Act, 1963 applicable to arbitrations,
reiterates that Limtation Act applies to proceedings in court. Therefore, the
provisions of Limtation Act, 1963 apply to all proceedi ngs under the AC

Act, both in court and in arbitration, except to the extent expressly excl uded
by the provisions of the AC Act.

Re : Question No. (ii)

9. The | earned counsel for the appellant next contended that even if
Limtation Act applied, section 14 is excluded by reason of the proviso to
section 34(3) and at best, prosecution before a wong forum can be

consi dered as a sufficient cause for explaining the delay, in which event
condonati on cannot be for a period in excess of 30 days. He submitted that
sub-section (3) of section 34 prescribes the period of limtation for an
application to set aside an award as three nonths, and the proviso thereto
provi des for extension of such period of limtation, by a period not

exceedi ng one nmonth. He pointed out that the object of the AC Act is to
expedite arbitration proceedings with mninmal judicial intervention as is
evident from Section 5 of that Act. He further subnmitted that the |egislature,
whil e i ncorporating a provision for extension of time for an application

under section 34(1) of AC Act, on sufficient cause being shown, did not

choose to incorporate any provision for excluding the tine spent before a
wong court, and therefore, section 14 of the Limtation Act, 1963 is

i nappl i cabl e; and even if the principle underlying section 14(2) of Limtation
Act is held to be applicable, as a sufficient cause for extension of

t he peri od of limtation,  the ext ensi on on t hat ground can be
only for a period not exceeding thirty days as provided in the proviso to sub-
section (3) of section 34 of the AC Act. In support of the aforesaid

contentions, reliance is placed on the decisions of this Court in
Comm ssi oner of Sales Tax, U P. v. Parson Tools and Plants, Kanpur [1975
(3) SCR 743], Union of India vs. Popular Construction Co. [2001 (8) SCC

470] and Fairgrowm h Investnents Ltd vs. Custodian [2004 (11) SCC 472].

The appel | ant al so contended that the decision rendered by two Judges

Bench of this Court in State of Goa vs. Western Builders [2006 (6) SCC

239] holding that section 14 of Linmitation Act applied to applications under
section 34 of the AC Act was not good law as it failed to notice the earlier
decision of a larger Bench in Parson Tools and failed to follow Popul ar
Constructi on.

10. The respondents, on the other hand, contended that having regard to
section 29(2) of the Limtation Act, provisions of sections 4 to 24 of that Act
woul d apply for determining the period of limtation prescribed for an
application under any special |aw, unless expressly excluded by such specia

| aw. The AC Act, which is a special law, prescribes a period of limtation for
an application to set aside an award, different from what was prescribed

under the Limtation Act. It al so excludes application of section 5 of the
Limtation Act to an application under section 34(1), by naking an express
provision in the proviso to section 34(3), for extension of period of
[imtation. Sections 4 and 6 to 24 of the Limtation Act woul d however

apply to an application under section 34(1) of the AC Act, as they are not
excl uded. Respondents al so contended that the question is squarely covered

by the decision of this Court in State of Goa v. Wstern Builders [2006 (6)
SCC 239]. They subnmitted that the decisions in Popular Construction

(supra) and Fairgrowth (supra) are inapplicable, as they deal with section 5
and not section 14 of the Linmtation Act. They al so contended that the
decision in Parson Tools did not relate to a proceeding before a court, but a
proceedi ng before a Tri bunal

11. Section 34 of AC Act relates to applications for setting aside an
arbitral award. Sub-section (1) provides that recourse to a court against an
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arbitral award nay be made only by an application for setting aside such an
award in accordance with sub-sections (2) and (3). Sub-section 2 contains
the grounds on which an arbitral award can be set aside. Sub-section (3)
which is relevant is extracted bel ow :

"34(3). An application for setting aside may not be made after three
nont hs have el apsed fromthe date on which the party naking that
application had received the arbitral award or, if a request had been nade
under section 33, fromthe date on which that request had been disposed of
by the arbitral tribunal

Provided that if the Court is satisfied that the applicant was prevented by
sufficient cause from naking the application within the said period of
three nonths it nay entertain the application within a further period of
thirty days, but not thereafter."

11. 1) Section 5 of Limtation Act, providing for extension of prescribed
period  in certain cases, reads thus:

"5.: Any appeal or any application, other than an application under any of
the provisions of Oder XXI" of the Code of Civil Procedure, 1908, may be
admitted after the prescribed period, if the appellant or the applicant
satisfies the court that he had sufficient cause for not preferring the appea
or making the application within such period."

XXXXX

11. 2) Section 14 of Limtation Act relates to exclusion of tine of
proceedi ng bona fide in court w thout jurisdiction. Sub-section (2) thereof
rel evant for our purpose is extracted bel ow

"14(2) In conputing the period of limtation for any application, the tine
during which the applicant has been prosecuting with due diligence

anot her civil proceeding, whether in a court of first instance or of appea

or revision, against the same party for the sane relief shall be excluded,
where such proceeding is prosecutedin good faith in a court which, from
defect of jurisdiction or other cause of a like nature, is unable to entertain
it."

12. Sub-section (3) of section 34 of the AC Act prescribes the period of
limtation for filing an application for setting aside an award as three nonths
fromthe date on which the applicant has received the arbitral award. The
proviso thereto vests in the court, discretion to extend the period of
l[imtation by a further period not exceeding thirty days-if the court is
satisfied that the applicant was prevented by sufficient cause for not naking
the application within three nonths. The use of the words "but not

thereafter” in the proviso makes it clear that even if a sufficient cause is
made out for a |onger extension, the extension cannot be beyond thirty days.

The purpose of proviso to section 34(3) of AC Act . is simlar to that of

Section 5 of the Limtation Act which also relates to extension of the period

of limtation prescribed for any application or appeal. It vests a discretion in
a court to extend the prescribed period of limtation if the applicant satisfies
the court that he had sufficient cause for not naking the application wthin

the prescribed period. Section 5 of Limtation Act does not place any outer
limt in regard to the period of extension, whereas the proviso to sub-section

3 of section 34 of the AC Act places a linit on the period of extension of the
period of limtation. Thus the proviso to sub-section 34(3) of the AC Act is

al so a provision relating to extension of period of linmtation, but differs from
section 5 of the Limtation Act, in regard to period of extension, and has the
ef fect of excluding section 5 alone of the Limtation Act.

14. On the other hand, Section 14 contained in Part Il1l of Limtation Act
does not relate to extension of the period of limtation, but relates to
exclusion of certain period while computing the period of linmitation. Neither
sub-section (3) of section 34 of the AC Act nor any other provision of the
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AC Act exclude the applicability of section 14 of the Limtation Act to
applications under section 34(1) of the AC Act. Nor will the proviso to
section 34(3) exclude the application of section 14, as section 14 is not a
provi sion for extension of period of Iimtation, but for exclusion of certain
peri od while conputing the period of linitation. Havi ng regard to section
29(2) of Limtation Act, section 14 of that Act will be applicable to an
application under section 34(1) of the AC Act. Even when there is cause to
apply section 14, the limtation period continues to be three nonths and not
nore, but in conputing the limtation period of three nonths for the
application under section 34(1) of the AC Act, the time during which the
appl i cant was prosecuting such application before the wong court is

excl uded, provided the proceeding in the wong court was prosecuted bona
fide, with due diligence. Wstern Builders therefore |ays down the correct

| egal position.

15. Rel i ance pl aced by the appellant on the decision of three Judges of
this Court in Parson Tools (supra) is totally msplaced. That decision related
to section 10(3B) of the U P Sales Tax Act, 1958 which provided a
[imtation period of one year for invoking the revisional jurisdiction and
further provided that the revising authority nay on sufficient cause being
shown, entertain an application within a further period of six nmonths. The
appel | ant contended that section 10(3B) of the U. P.Sales Tax Act consi dered
in Parsons Tools is simlar to proviso to section 34(3) of the AC Act and
therefore the foll ow ng observations in Parson Tools, wth reference to
section 10(3B) of U. P.Sales Tax Act, naking section 14(2) of the Limtation
Act inapplicable to a revision under section 10(3B) of U P.Sales Tax Act,
woul d al so nake section 14(2) inapplicable, to an application under section
34(1) of the AC Act

"Three features of the schenme of the above provision are noteworthy. The
first is the no limtation has been prescribed for the suo notu exercise of
its jurisdiction by the Revising Authority. The second is that the period of
one year prescribed as linmtation for filing an application for revision by
the aggrieved party is unusually long. The third is that the Revising

Aut hority has no discretion to extend this period beyond a further period

of six nonths, even on sufficient cause shown. As rightly pointed out in

the minority judgnent of the Hi gh Court, pendency of proceedings of the
nature contenplated by section 14(2) of the Limtation Act, nmay anount to

a sufficient cause for condoning the delay and extending the [imtation for
filing a revision application, but s. 10 (3-B) of the Sal es-tax Act, gives no
jurisdiction to the Revising Authority to extend the limtation, even in such
a case, for a further period of nore than six nonths."

"\ 005\ 005we are of the opinion that the object, the schene and | anguage of
s.10 of the Sal es-Tax Act do not permit the.invocation of s.14(2) of the
Limtation Act, either, in terms, or, in principle, for excluding the tine
spent in prosecuting proceedings for setting aside the dism ssal of appeals
in default, fromconputation of the period of limtation prescribed for
filing a revision under the Sales-tax. "

[ Enphasi s suppl i ed]

The sai d observations have to be read and understood with reference to the

i ssue that was being considered in that case. In Parson Tool's, this court did
not hold that section 14(2) was excluded by reason of the wording of section
10(3B) of the Sales Tax Act. This Court was considering an appeal against

the Full Bench decision of the Allahabad H gh Court. Two Judges of the

Hi gh Court had held that the tine spent in prosecuting the application for
setting aside the order of disnissal of appeals in default, could be excluded
when conputing the period of limtation for filing a revision under section

10 of the said Act, by application of the principle underlying section 14(2) of
the Limtation Act. The minority view of the third Judge was that the

revi sional authority under section 10 of the U P Sales Tax Act did not act as
a court but only as a Revenue Tribunal and therefore the Limtation Act did
not apply to the proceedi ngs before such Tribunal, and consequently neither
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section 29(2) nor section 14(2) of Limtation Act applied. The decision of
the Full Bench was chal |l enged by the Conm ssioner of Sales Tax before this
Court, contending that the Limtation Act did not apply to tribunals, and
section 14(2) of Limtation Act was excluded in principle or by anal ogy.
This Court upheld the view that Limtation Act did not apply to Tribunals,
and that as the Revisional Authority under section 10 of UP Sal es Tax Act
was a Tribunal and not a court, Limtation Act was inapplicable. This Court
further held that the period of pendency of proceedi ngs before the wong
forum could not be excluded while conputing the period of limtation by
appl yi ng section 14(2) of Linmtation Act. This Court however held that by
appl ying the principle underlying section 14(2), the period of pendency
before the wong forummay be considered as a ’'sufficient cause for
condoni ng the delay, but then having regard to section 10(3B), the extension
on that ground could not = extend beyond six nmonths. The observation that
pendency of proceedi ngs-of the nature contenplated by section 14(2) of the
Limtation Act, may anmount to a sufficient cause for condoning the del ay

and extending the limtation and such extension cannot be for a period in
excess of ‘the ceiling period prescribed, are in the light of its finding that
section 14(2) of Limtation Act was inapplicable to revisions under section
10(3B) of U P.Sales Tax Act. These observations cannot be interpreted as

l ayi ng down a proposition that even where section 14(2) of Limtation Act in
terns applied and the period spent before wong forumcould therefore be
excluded while conputing the period of linmtation, the pendency before the
wrong forum shoul d be considered only as a sufficient cause for extension of
period of limtation and therefore, subjected to the ceiling relating to the
extension of the periood of limtation. As we are concerned with a proceeding
before a court to which section 14(2) of Linmitation Act applies, the decision
in Parson Tools which related to a proceeding before a tribunal to which
section 14(2) of Limtation Act did not apply, has no application

15. The deci sion in Popular Construction isalso of no assistance. That
deci sion nakes it clear that AC Act, 1996 being a special |law, and section

34 thereof prescribing a period of limtation different fromthat prescribed
under the Limtation Act and providing a ceiling on the period by which the
period of limtation could be extended, the corresponding provisions in the
Limtation Act prescribing the period of limtation for filing an application
for setting aside an award [Article 119(b) of the Schedule to Limtation Act]
and for extending the period of limtation for sufficient cause (section 5 of
the Limtation Act), were inapplicable. It did not relate to applicability of
section 14(2) of Limtation Act. Nor did this Court consider the applicability
of section 14(2). Therefore, the decision in Popular Construction will not
apply. Fairgrowth nerely reiterates the principle in Popular Construction in
regard to the exclusion of section 5 of Limtation Act, as is evident fromthe
fol |l owi ng observations :

"\ 005 the general rule as far as special and local Acts are concerned is that
the specified provisions including Section 5 of the Limtation Act wll

apply provided the special or |ocal Act provides a period of limtation
different fromthat prescribed under the Limtation Act. There is an
additional requirement viz. that the special |ocal Act does not expressly
exclude the application of the Limtation Act."

Therefore it has to be held that section 14(2) of the Limtation Act, 1963 is
applicabl e to proceedi ngs under section 34(1) of the AC Act.

16. | agree that the appeal arising fromSLP (C) No.10311/2005 is to be
di smi ssed and appeal arising from SLP (C) No.15619/2005 is to be all owed.




