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A short question of public inmportance arises for determ nation

namely, whether withdrawal of O A internms of the first proviso to Section
19(1) of the DRT Act, 1993 (inserted by the Anmending Act No.30 of 2004)

is a condition precedent to taking recourse to the Securitisation and
Reconstructi on of Financial Assets and Enforcenent of Security Interest
Act, 2002 ("NPA Act" for short).

Facts in Cvil Appeal No. 3228 of 2006:

Si nce the above question arises in a batch of matters, for the sake of
conveni ence, we refer briefly to the facts in civil 'appeal No. 3228/06, in
which Ms Transco is the appellant.

In March 1999, O A No. 354/99 was filed by Indian Overseas Bank
("the bank") before the DRT, Chennai for recovery of dues fromMs
Transcore- appellant herein. The clai mwas disputed. An-interlocutory
application was filed by the bank in the said OA to bring the properties to
sell. That I.A is pending even today.

On 6.1.2003, a notice under Section 13(2) of the NPA Act was issued.
On 11.11.2004 the follow ng provisos were introduced in Section 19(1) of
the DRT Act vide anmendi ng Act 30 of 2004:

"Provided that the bank or financial institution

may, with the perm ssion of the Debts Recovery

Tribunal, on an application made by it, w thdraw the
application, whether made before or after the

Enf orcenment of Security Interest and Recovery of Debts
Laws( Anendnent) Act, 2004 for the purpose of taking
action under the Securitisation and Reconstruction of

Fi nanci al Assets and Enforcenent of Security Interest
Act, 2002 (54 of 2002), if no such action had been taken
earlier under that Act:

Provi ded further that any application made under

the first proviso for seeking permssion fromthe Debts
Recovery Tribunal to withdraw the application made
under sub-section (1) shall be dealt with by it as
expedi tiously as possible and di sposed of within thirty
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days fromthe date of such application

Provided also that in case the Debts Recovery
Tri bunal refuses to grant perm ssion for wthdrawal of
the application filed under this sub-section, it shall pass
such orders after recording the reasons therefor."

On 8.1.2005, the said bank issued Possession Notice under Section
13(4) of the NPA Act read with Rule 8 of the Security Interest
(Enforcement) Rules, 2002 ("2002 Rules") stating that, vide notice dated
6. 1. 2003, the appellant herein (Ms Transcore) was called upon to repay an
amount of Rs. 4.15 crores (approximately) together with interest within sixty
days; that the appellant had failed to repay the anpunt; that a notice was al so
given to the guarantor; that the bank had taken possession of the inmobvable
properties nentioned inthe schedule to the Notice; and, that the appell ant
and the guarantor were directed not to deal with those i movabl e properties.
By the said Possession Notice, the public in general were also told not to
deal with the properties nmentioned in the Notice as they were subject to the
charge of 'the bank for the aforesaid anbunt with interest and cost. The
i movabl e properties were put to auction. However, pending civil appeal
confirmation of auction sal'e had been stayed.

As far as M s Transcore, the appellant herein, is concerned, the
argunent is that the respondent-bank (Indian Overseas Bank) could not have
i nvoked the NPA Act under the above proviso to Section 19(1) of the DRT
Act w thout the prior permission of the Tribunal before whom O A 354/99
was pendi ng. The contention of the appellant is, that prior to the insertion of
the proviso on 11.11.2004, the bank had issued a show cause notice under
Section 13(2) of the NPA Act; that Notice dated 6.1.2003 was nerely a
show cause notice and such a Notice did not constitute an action in terns of
the first proviso to the said Section 19(1) of the DRT Act. Briefly, the first
provi so states that, the bank or financial institution may, with the perm ssion
of the Debts Recovery Tribunal, on an application made by it, wthdraw the
O A made before or after the amendi ng Act 30 of 2004 for the purpose of
taking action under the NPA Act, 2002, if no such action had been taken
earlier under that Act. The contention of the borrower is that the Notice
gi ven by the bank on 6.1.2003 was nerely a show cause notice and such
notice did not constitute "action" .in terms of the said proviso. Consequently,
according to the appellant, the said bank was duty bound and obliged to
make an application to the DRT seeking withdrawal of O A No. 354/99.
The appel |l ant contends that, in the present case, the proviso has not been
conplied with by the bank and, consequently, the Possession Notice/ O der
i ssued by the authorised officer of the bank under Section 13(4) dated
8.1.2005 was illegal and bad in law and liable to be set aside as the said bank
coul d not have invoked the NPA Act without prior pernission/ |eave of the
DRT under the said proviso to Section 19(1) of the DRT Act.

At this point, it may be noted that, according to the banks appearing
before us, the contention raised is, that the said proviso is an enabling
provi si on; that banks and financial institutions have an independent right to
recover debts; that the purpose behind enactnent of the NPA Act was to
obliterate all fetters on their right to recover the debt which earlier existed in
the formof Sections 69 and 69A of the Transfer of Property Act, 1882 ("TP
Act"), and consequently, the option lay with the banks/ Fls to invoke or not
to invoke the NPA Act. According to the banks/Fls, they were not
nmandatorily obliged to obtain the prior | eave of DRT and that the said
proviso is not a condition precedent to taking recourse to the NPA Act.

VWhat is Securitisation ?

Securitisation of credit exposures of Banks and Credit Institutions
i nvol ves a transfer of outstanding bal ances in Loans/ Advances and
packagi ng into transferable and tradabl e securities.

M. Joel Tel pner has succinctly defined securitisation as under
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"Securitisation is a financing tool. It involves creating, conbining and
recomnbi ni ng of assets and securities."

Basel Accord Il has considered securitisation in a broader perspective
saying: "A Traditional Securitisation is a structure where the cash flow from
an underlying pool of exposures is used to service at least two different
stratified risk positions or trenches reflecting different degrees of credit risk.
Payments to the investors depend upon the performance of the specified
under | yi ng exposures, as opposed to being derived froman obligation of the
entity originating those exposures".

In the context of securitisation of Standard Assets, Reserve Bank of

I ndia has defined securitisation as "a process by which a single performng
asset or a pool of perform ng assets are sol d\005."

Reasons for Enactnent of the NPA Act, 2002:

The NPA Act, 2002 is enacted to regul ate securitisation and
reconstruction of financial assets and enforcenment of security interest and
for matters connected therewith. The NPA Act enables the banks and FI to
realise long-term assets, nmanage problens of liquidity, asset liability ms-
match and to inprove recovery of debts by exercising powers to take
possessi on of securities, sell them and thereby reduce non-performnng assets
by adopting nmeasures for recovery and reconstruction. The NPA Act further
provides for setting up of asset reconstruction conpani es which are
enpowered to take possession of secured assets of the borrower including
the right to transfer by way of |ease, assignnent or sale. The said Act also
enpowers the said asset reconstruction conpanies to take over the
managenent of the business of the borrower. The constitutional validity of
the said Act has been upheld in the case of ~Mardia Chem cals Ltd. and
Os. v. Union of India and Os. reported in 2004 (4) SCC 311. After the
judgrment of this Court in Mardia Chem cals, the anendi ng Act 30 of 2004
was inserted. By the said Act 30 of 2004, Section 19(1) of the DRT Act was
recasted simultaneously with section 13 of the NPA Act, 2002. These
amendments were nmade in order to enable the banks/ Fls. to withdraw, with
the perm ssion of DRT, the OAs. nmade to it, and thereafter take action
under the NPA Act. In the judgnent in Mardia Chemicals (supra) this
Court observed that, in cases where a secured creditor has taken action under
Section 13(4), it would be open to the borrower to file an application under
Section 17 of the NPA Act. In the said judgnent, this Court further observed
that if the borrower, after service of notice under Section 13(2) of the NPA
Act, raises any objection or places facts for consideration of the secured
creditor, such reply to the notice nust be considered by the bank/ FI wth
due application of mind and reasons for not accepting the objections briefly
nmust be given to the borrower. In the said judgnent, it is further stated that
the reasons so conmuni cated shall only be for the purposes of i'nformation/
know edge of the creditor and such reasons will not give himany right to
approach the Tribunal under Section 17 of the NPA Act. The appell ant
herein (Ms Transcore) mainly relied on the said reasons given by this Court
in Mardia Chenmicals (supra) in support of its contention that the Notice
dated 6.1.2003 under Section 13(2) of NPA Act was nerely a show cause
notice and it did not constitute "action" under the NPA Act and, therefore,
the said bank was obliged statutorily to apply for w thdrawal of O A No.
354/ 99 before invoking the NPA Act.

Non- Perform ng Assets (NPA) is a cost to the econonmy. Wen the

Act was enacted in 2002, the NPA stood at Rs. 1.10 lac crores. This was a
drag on the econony. Basically, NPA is an account whi ch beconmes non-

vi abl e and non-performng in terns of the guidelines given by the RBI. As
stated in the Statenent of Objects and Reasons, NPA arises on account of

m s-mat ch between asset and liability. The NPA account is an asset in the
hands of the bank or FI. It represents an anount receivable and realizable by
the banks or Fls. In that sense, it is an asset in the hands of the secured
creditor. Therefore, the NPA Act, 2002 was primarily enacted to reduce the
non- perform ng assets by adopting neasures not only for recovery but al so
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for reconstruction. Therefore, the Act provides for setting up of asset
reconstructi on conpani es, special purpose vehicles, asset managenent

conpani es etc. which are enpowered to take possession of secured assets of

the borrower including the right to transfer by way of |ease, assignnent or

sale. It also provides for realization of the secured assets. It al so provides for
take over of the managenment of the borrower conpany.

There is one nore reason for enacting NPA Act, 2002. Wen the civi
courts failed to expeditiously decide suits filed by the banks/ Fls.,
Parliament enacted the DRT Act, 1993. However, the DRT did not provide
for assignment of debts to securitization conmpanies. The secured assets al so
could not be liquidated in time. |In order to empower banks or FlIs. to
liquidate the assets and the secured interest, the NPA Act is enacted in 2002.
The enactnent of NPA Act is, therefore, not in derogation of the DRT Act.

The NPA Act renoves the fetters which were in existence on the rights of

the secured creditors. The NPA Act is inspired by the provisions of the State
Fi nanci al Corporations Act, 1951 ("SFC Act"), in particular Sections 29 and
31 thereof. The NPA Act proceeds on the basis that the liability of the
borrower to repay has crystallized; that the debt has beconme due and that
on account of delay the account of the borrower has becone sub-standard

and non-perform ng. The object of the DRT Act as well as the NPA Act is
recovery of debt by non-adjudicatory process. These two enactnments provide
for cumul ative remedies to the secured creditors. By renpving all fetters on
the rights of the secured creditor, he is given a right to choose one or nore of
the cunul ative renedi es. The obj ect behind Section 13 of the NPA Act and
Section 17 r/w Section 19 of the DRT Act is the same, nanely, recovery of
debt. Conceptually, there is no inherent or inplied inconsistency between

the two renedi es. Therefore, as stated above, the object behind the

enactment of the NPA Act is to accelerate the process of recovery of debt
and to renove deficiencies/ obstacles in the way of realisation of debt under
the DRT Act by the enactnent of the NPA Act, 2002.

Anal ysi s of the DRT Act, 1993:

The DRT Act, 1993 has been enacted to provide for the establishnent
of Tribunals for expeditious adjudication and recovery of debts due to banks/
Fls.

Section 2(g) defines a 'debt’ to nean any liability which is clained as
dues from any person by a bank, FI or by a consortium of banks. It covers
secured, unsecured and assigned debts. It also covers debts payabl e under a
decree, arbitration award or under a nortgage:

Chapter Il deals with jurisdiction, powers and authority of DRT.
Section 17 refers to jurisdiction of DRT. Section 17 states that — DRT shal
exercise the jurisdiction, powers and authority to entertain and deci de
applications fromthe banks and FIs. for recovery of debts due to /such banks/
Fls. (enphasis supplied). Section 19 of the Act inter alia states that where a
bank or FI has to recover any debt, it nay make an application to the DRT.
By amendi ng Act 30 of 2004, the three provisos were inserted in Section
19(1). Under the first proviso, the bank or FI may, with the perm ssion of the
DRT, on an application made by it, withdraw the O A for the purpose of
taking action under the NPA Act, if no such action has been taken earlier
under that Act. Under the second proviso, it is further provided that, any
application nade for withdrawal to the DRT under the first proviso shall be
dealt with expeditiously and shall be disposed of within thirty days fromthe
date of such application. The reason is obvious. Under Section 36 of the
NPA Act the bank of FI is entitled to take steps under section 13(4) in
respect of the financial asset provided it is made within the period of
[imtation prescribed under the Limtation Act, 1963. Therefore, the second
proviso to Section 19(1) states that the DRT shall decide the withdrawa
application as far as possible within thirty days fromthe date of application
by the bank or FI. The third proviso to Section 19(1) states that in case the
DRT refuses to grant perm ssion/ |eave for withdrawal, it shall give reasons
thereof. Section 19(6) provides for the defendant’s claimto set-off against
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the bank’s demand for a certain sumof noney. Simlarly, Section 19(8)

gives right to the defendant to set a counter claim Section 19(12) enpowers
the DRT to nake an interimorder by way of injunction, stay or attachnent

bef ore judgment debarring the defendant fromtransferring, alienating or

ot herwi se deal with, or disposing of, his properties and assets. This can be
done only with the prior permssion of the DRT. Under Section 19(13), the
DRT is enpowered to direct the defendant to furnish security in cases where
the DRT is satisfied that the defendant is likely to dispose of the property or
cause danmage to the property in order to defeat the decree which may
ultimately be passed in favour of the bank or FI. Under Section 19(18) the
DRT is al so enpowered on grounds of equity to appoint a receiver of any
property, before or after grant of certificate for recovery of debt. Under
Section 19(19), a recovery certificate issued agai nst a company can be
enforced by the DRT which can order the property to be sold and the sale
proceeds to be distributed anpbngst the secured creditors in accordance with
the provisions of Section 529-A of the Conpanies Act, 1956 and pay the

bal ance/ surplus, if any, to the debtor-conpany. Section 20 of the DRT Act
provi des for appeal to the Appellate Tribunal. Section 21 deals with the
necessity of the applicant to pre-deposit seventy-five per cent of the anount
of debt due fromhimas determ ned by the DRT under Section 19. Section

25 refers-to nodes of recovery of debts. It provides for three nodes, nanely,
(a) attachment and sale; (b) arrest of the defendant; and (c) appointment of a
recei ver for the managenent of the properties of the defendant. There are

ot her nodes of recovery contenpl ated by Section 28 which states that where

a certificate has beenissued by the DRT to the Recovery Oficer under
Section 19(7), the Recovery Oficer may, w thout prejudice to the nodes of
recovery specified in Section 25, recover the anount of debt by any one or
nore of the nodes nentioned in Section 28. Section 29 of the DRT Act

i ncor porates provisions of the Second and Third Schedules to the Income

Tax Act, 1961.

On anal ysi ng the above provisions of the DRT Act, we find that the
said Act is a conplete Code by itself as far as recovery of debt is concerned.
It provides for various npdes of recovery. It incorporates even the
provi sions of the Second and Third Schedules to the Income Tax Act, 1961
Therefore, the debt due under the recovery certificate can be recovered in
various ways. The renedi es nentioned therein are conpl enentary to each
other. The DRT Act provides for adjudication. It provides for adjudication of
di sputes as far as the debt due is concerned. It covers secured as well as
unsecured debts. However, it does not rule out applicability of the provisions
of the TP Act, in particular Sections 69 and 69A of that Act. Further in
cases where the debt is secured by pl edge of shares or inmmovabl e properti es,
with the passage of time and delay in the DRT proceedings, the value of the
pl edged assets or nortgaged properties invariably falls. On account of
inflation, value of the assets in the hands of the bank/Fl invariably depletes
which, in turn, leads to asset liability ms-match. These contingenci es are not
taken care of by the DRT Act and, therefore, Parlianment had to enact the
NPA Act, 2002.

Anal ysi s of the NPA Act, 2002:

We have al ready di scussed the Statement of bjects and Reasons for
enacting the NPA Act, we need not repeat. The NPA Act has been enacted
to regulate securitisation and to provide for reconstruction of financia
assets. It also provides for enforcenent of security interest and for natters
connected therewith.

Section 2(b) defines "asset reconstruction" to mean acqui sition by any
securitisation conpany or reconstruction conpany of any right or interest of
any bank or financial institution in any financial assistance for the purpose
of realisation of such financial assistance. Section 2(f) defines the word
“"borrower" to nmean the principal borrower who is granted financia
assi stance by any bank or FI and includes a guarantor, a nortgagor as well
as a pledgor. It also includes a person who becones a borrower of an asset
reconstructi on conmpany consequent upon acquisition by it of the rights or
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interest of any bank or FI in relation to financial assistance. The word "debt"
is al so defined under Section 2(ha) to nean the debt as defined under the

DRT Act. Section 2(k) defines "financial assistance" to nean any |oan or
advance or any debentures or bonds subscribed or any guarantees given or
letters of credit established or any other credit facility extended by any bank
or FI. Therefore, asset reconstruction means acquisition by asset
reconstructi on conmpany or asset nmmnagenent conpany of any right or

interest created in favour of any bank or FI in any |oan or advance granted or
created in any debentures or bonds subscribed or guarantee given to the bank
or FI or rights created in favour of the bank or FI under letters of credit. This
shows that the NPA Act basically deals with a crystallized liability. The

NPA Act proceeds on the basis that the asset is created in favour of the
bank/ FI which could be assigned to the asset nmmnagement conpany or asset
reconstructi on company which, in turn, steps into the shoes of the secured
creditor, nanely the bank/ FI. Section 2(l) defines "financial asset" to nean
any debt or receivables. It includes a claimto any debt or receivabl es which
may be secured or unsecured. It includes a nortgage, charge, hypothecation

or pledge. It includes any right or interest in the security underlying such
debt or receivables. It includes any beneficial interest in the property. It also
i ncl udes ‘any financial assistance. Section 2(n) defines hypothecation to

nean a charge created by a borrower in favour of a secured creditor as a
security for financial assistance. Section 2(0) defines non-perform ng asset
to nean an asset or account- of a borrower which has been classified by a

bank or FlI as sub-standard, doubtful or loss asset. Section 2(r) defines the
word "originator" to nean the owner of a financial asset which is acquired

by a reconstruction conpany or asset nmanagenent conpany for the purposes

of the NPA Act. Similarly, an obligor is defined under Section 2(q) to nean

a person who is liable to the originator. A borrower is an obligor whereas a
secured creditor, namely, a bank-or~ FI is the originator who is the owner of
a financial asset. This section also indicates that banks/ Fls. are the owners
of the financial assets. It is only when these assets in the hands of the bank
or FlI becones sub-standard, doubtful or 1oss then the account or the asset
beconmes classifiable as a non-performng asset and it is only then the NPA

Act cones into operation. Section 2(z) defines securitisation to nean

acqui sition of financial assets by any asset reconstructi on conpany from any
originator (bank/Fl). Section 2(zc) defines secured asset to nean the

property on which security interest is created. Section 2(zd) defines secured
creditor to nean any bank or FlI. Section 2(ze) defines a secured debt to

nmean a debt which is secured by any security interest. Section 2(zf) defines
security interest to means right, title and interest of any kind whatsoever
upon property, created in favour of any secured creditor and includes any

nort gage, charge, hypothecati on and assignnment. Section 31 of “the NPA Act
excludes certain itens of security interest fromthe provisions of the NPA
Act .

Section 5 of the NPA Act deals with acquisition of rights or interest in
financial assets by securitisation conpany or reconstruction conpany.
Section 5A was introduced by Act 30 of 2004. It says that, if any financia
asset, of a borrower is acquired by a securitisation conpany or
reconstruction conpany and if such financial asset conprise of secured
debts of nore than one bank or FI for recovery of which such banks or FIs.
has filed applications before two or nmore DRTs. then the securitisation
conpany or reconstruction conpany may file an application to the DRT
having jurisdiction for transfer of all pending applicationsto any one of the
several DRTs. as it deens fit. Section 5A gives a clue as to the cases in
which leave is required to be obtained from DRT by banks/ Fls. before
i nvoki ng the NPA Act. Section 5A indicates matters which attract the first
proviso to Section 19(1) of DRT Act. Section 6 of the NPA Act inter alia
states that the bank or FI may, if it considers appropriate, give a notice of
acqui sition of financial assets by any securitisation conpany or
reconstructi on conpany to the borrower and to any ot her concerned person
This is also an enabling provision. The bank/FlI nmay or may not give notice
to the borrower regardi ng acquisition of financial assets. The reason is that
assets are transferable overnight. In certain cases, the bank/FI may feel that a
third party right may be created by the borrower, in which event, the bank/Fl
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may not give notice of acquisition. In other cases, it may give such notice if
it is satisfied that the financial asset is not likely to be disposed of or
alienated by the borrower. The point to be noted is that the schenme of NPA
Act, whose constitutional validity is already upheld, provides for various
enabling provisions. It gives discretion to the bank/Fl to take steps in order
to protect its assets frombeing alienated, transferred or disposed of in any
ot her manner. Section 9 deals with various neasures which a reconstruction
conpany is required to take for assets reconstruction. Section 10 deals with
the functions of securitisation conmpany or reconstruction conpany. Section

11 deals with resolution of disputes relating to securitisation, reconstruction
or non-paynent of any ampbunt due between the bank or FI or securitisation
conpany or reconstruction conpany. It further states that such di sputes shal
be resolved by conciliatiion or arbitration. It is inmportant to note that the
di spute contenpl ated under Section 11 of NPA Act is not with the borrower.
Section 12 enpowers RBI-to give directions fromtinme to tine.

Classification of an account as non-performng asset has to be done by the
bank of FI in terns of the guidelines issued by RBI

Section 13 falls in Chapter 11l which deals with enforcenent of
security interest. It begins with a non obstante clause. It states inter alia that
not wi t hstandi ng anyt hi ng contai ned in Section 69 or Section 69A of the TP
Act, any security interest created in favour of any secured creditor may be
enforced, without the court’s intervention, by such creditor in accordance
with the provisions of this Act. Wien we refer to the word "court’, it
i ncl udes DRT. We quot e herei nbel ow sub-section (2) of Section 13 of NPA
Act :

"13. Enforcenent of Security-interest.-
(2) Where any borrower, who is under a liability to a
secured creditor under a security agreement, nakes any
default in repaynment of secured debt or any instalnent
thereof, and his account in respect of such debt is classified
by the secured creditor as non-perform ng asset, then, the
secured creditor may require the borrower by noticein
witing to discharge in full his liabilities to the secured
creditor within sixty days fromthe date of notice failing
whi ch the secured creditor shall beentitled to exercise al
or any of the rights under sub-section (4)."

On reading Section 13(2), which is the heart of the controversy in the
present case, one finds that if a borrower, who is under aliability to a
secured creditor, makes any default in repaynment of secured debt and his
account in respect of such debt is classified as non-perform ng asset then the
secured creditor nay require the borrower by notice in witing to discharge
his liabilities within sixty days fromthe date of the notice failing which the
secured creditor shall be entitled to exercise all or any of the rights given in
Section 13(4). Reading Section 13(2) it is clear that the said sub-section
proceeds on the basis that the borrower is already under a liability and
further that, his account in the books of the bank or FI is classified as sub-
standard, doubtful or loss. The NPA Act comes into force only when both
these conditions are satisfied. Section 13(2) proceeds on the basis that the
debt has become due. It proceeds on the basis that the account of the
borrower in the books of bank/ FlI, which is an asset of the bank/Fl, has
become non-performng. Therefore, there is no scope of any dispute
regarding the liability. There is a difference between accrual of liability,
determ nation of liability and Iiquidation of liability. Section 13(2) deals
with liquidation of liability. Section 13 deals with enforcement of security
interest, therefore, the renedi es of enforcenent of security interest under the
NPA Act and the DRT Act are conplenentary to each other. There is no
i nherent or inplied inconsistency between these two renedi es under the two
different Acts. Therefore, the doctrine of election has no application in this
case. Section 13(3) inter alia states that the notice under Section 13(2) shal
gi ve details of the anmpunt payable by the borrower as also the details of the
secured assets intended to be enforced by the bank/ FI. In the event of non-
payment of secured debts by the borrower, notice under Section 13(2) is
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given as a notice of demand. It is very simlar to notice of demand under
Section 156 of the Incone Tax Act, 1961. After classification of an account

as NPA, a last opportunity is given to the borrower of sixty days to repay the
debt. Section 13(3-A) inserted by anending Act 30 of 2004 after the

judgment of this Court in Mardia Chem cals (supra), whereby the borrower

is permtted to make representation/ objection to the secured creditor against
classification of his account as NPA. He can al so object to the anount due if
so advi sed. Under Section 13(3-A), if the bank/FI cones to the concl usion

that such objection is not acceptable, it shall comrunicate within one week
the reasons for non-acceptance of the representation/ objection. A proviso is
added to Section 13(3-A) which states that the reasons so comruni cat ed

shal | not confer any right upon the borrower to file an application to the

DRT under Section 17. The schenme of sub-sections (2), (3) and (3-A) of

Section 13 of NPA Act shows that the notice under Section 13(2) is not

nerely a show cause notice, it is a notice of demand. That notice of demand

is based on the footing that the debtor is under a liability and that his account
in respect of such-liability has become sub-standard, doubtful or |oss. The
identification of debt and the classification of the account as NPA is done in
accordance wi th the guidelines issued by RBI. Such notice of demand,

therefore, constitutes an action taken under the provisions of NPA Act and
such notice of denand cannot be conpared to a show cause notice. |In fact,
because it is a notice of demand which constitutes an action, Section 13(3-A)
provi des for an opportunity to the borrower to nmake representation to the
secured creditor. Section 13(2) is a condition precedent to the invocation of
Section 13(4) of NPA Act by the bank/FI. Once the two conditions under

Section 13(2) are fulfilled, the next step which the bank or FI is entitled to
take is either to take possession of the secured assets of the borrower or to
take over managenent ‘of the business of the borrower or to appoint any

manager to nanage the secured assets or require any person, who has

acquired any of the secured assets fromthe borrower, to pay the secured
creditor towards |iquidation of the secured debt.

Readi ng the scheme of Section 13(2) with Section 13(4), it is clear
that the notice under Section 13(2) is not a nere show cause notice and it
constitutes an action taken by the bank/ FlI for the purposes of the NPA Act.
Section 13(6) inter alia provides that any transfer of secured asset after
taki ng possession or after taking over of nmnanagement of the business, under
Section 13(4), by the bank/FI shall vest in the transferee all rights in relation
to the secured assets as if the transfer has been nade by the owner of such
secured asset. Therefore, Section 13(6) inter alia provides that once the
bank/ Fl takes possession of the secured asset, then the rights, title and
interest in that asset can be dealt with by the bank/Fl as if it is the owner of
such an asset. In other words, the asset will vest in‘the bank/Fl free of al
encunbrances and the secured creditor would be entitled to give a clear title
to the transferee in respect thereof. Section 13(7) refers to recovery of al
costs, charges and expenses incurred by the bank/Fl for taking action under
Section 13(4). Section 13(7) provides for priority in the matter of recovery
of dues fromthe borrower. It inter alia provides for payment of surplus to
the person entitled thereto. Section 13(8) inter alia states that if the dues of
the secured creditor together with all costs, charges and expenses incurred
are tendered to the secured creditor before the debt fixed for sale/transfer,
the secured asset shall not be sold or transferred by the bank/Fl to the asset
reconstructi on conmpany and no further steps shall be taken in that regard.
Section 13(9) inter alia states that where a financial assetis funded by nore
than one bank/FlI or in case of joint financing by a consortium no single
secured creditor fromthat consortiumshall be entitled to exercise right
under Section 13(4) unless exercise of such right is agreed upon by all the
secured creditors. Section 13(9) provides for one nore instance when

perm ssion of DRT may be required under the first proviso to Section 19(1)
of the DRT Act. The agreenent between the secured creditors in such cases

is required to be placed before the DRT not as a fetter on the rights of the
secured creditors but out of abundant caution. Cenerally, such agreenents
are conplex in neasure, particularly because rights of each of the secured
creditor in the consortiummy be required to be | ooked into. However, if
before the DRT, all the secured creditors in such consortiumenter into an
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agreenment under Section 13(9) then no such further inquiry is required to be
nmade by the DRT. In such cases, the DRT has only to see that all the secured
creditors in the consortiumare represented under the agreenent. The point

to be noted is that the schenme of the NPA Act does not deal with disputes

bet ween the secured creditors and the borrower. On the contrary, the NPA

Act deals with the rights of the secured creditors inter se. The reason is that
the NPA Act proceeds on the basis that the liability of the borrower has
crystallized and that his account is classified as non-performng asset in the
hands of the bank/Fl. Section 13(9) also deals with pari passu charge of the
wor kers under Section 529-A of the Conpanies Act, 1956, apart from banks

and financial institutions, who are secured creditors. Section 13(10) inter
alia states that where the dues of the secured creditor are not fully satisfied
by the sal e proceeds of the secured assets, the secured creditor may file an
application to DRT under Section 17 of the NPA Act for recovery of bal ance
amount fromthe borrower. Section 13(10), therefore, shows that the bank/

FI is not only free to nove under NPA Act with or w thout |eave of DRT but
havi ng i nvoked NPA-Act, liberty is given statutorily to the secured creditors
(banks/ " Fls.) to nove the DRT under the DRT Act once again for recovery

of the balance in cases where the action taken under Section 13(4) of the

NPA Act does not result in full liquidation of recovery of the debts due to
the secured creditors. Section 13(10) fortifies our view that the renedies for
recovery of debts under the DRT Act and the NPA Act are conpl enentary

to each other. Further, Section 13(10) shows that the first proviso to Section
19(1) of DRT Act is - an enabling provision and that the said provision cannot

be read as a condition precedent to taking recourse to NPA Act. Section

13(11) of the NPA Act' inter alia states that, without prejudice to the rights
conferred on the secured creditor under ‘Section 13, the secured creditor shal
be entitled to proceed agai nst the guarantor/pledgor; that the secured creditor
shall be entitled to sell the pledged assets wi thout taking recourse under
Section 13(4) against the principal borrowerin relation to the secured assets
under the NPA Act. Section 13(13) states that, no borrower shall, after

recei pt of notice under Section 13(2), transfer by way of sale, |ease or

ot herwi se any of his secured assets referred to in the notice, w thout prior
witten consent of the secured creditor. Thus, Section 13(13) further fortifies
our view that notice under Section 13(2) is not nerely a show cause notice.

In fact, Section 13(13) indicates that the notice under Section 13(2) in effect
operates as an attachnent/ injunction restraining the borrower from

di sposing of the secured assets and, therefore, such a notice, which in the
present case is dated 6.1.2003, is not a nere show cause notice but it is an
action taken under the provision of the NPA Act.

Section 17 of NPA Act confers right to appeal. It inter alia states that

any person including borrower, aggrieved by exercise of rights by the
secured creditor under Section 13(4), nay make an application to the DRT

as an appellate authority within forty-five days fromthe date on which
action under Section 13(4) is taken. That application should be acconpani ed
by payment of fees prescribed by the 2002 Rul es made under the NPA Act.

A proviso is added to Section 17(1) by anmendi ng Act 30 of 2004. It states
that different fees may be prescribed for naking the application by the
borrower and the person other than the borrower. By way of abundant

caution, an Explanation is added to Section 17(1) saying that the

conmuni cati on of the reasons to the borrower by the secured creditor
rejecting his representation shall not constitute a ground for appeal to the
DRT. However, under Section 17(2), the DRT is required to consider

whet her any of the neasures referred to in Section 13(4) taken by the
secured creditor for enforcenment of security are in accordance with the
provi sions of the NPA Act and the Rul es nade thereunder. If the DRT, after
exam ning the facts and circunstances of the case and the evidence

produced by the parties, comes to the conclusion that any of the neasures
taken under Section 13(4) are not in accordance with the NPA Act, it shal
direct the secured creditor to restore the possessi on/ nmanagenent to the
borrower (vide Section 17(3) of NPA Act). On the other hand, after the DRT
decl ares that the recourse taken by the secured creditor under Section 13(4)
is in accordance with the provisions of the NPA Act then, notw thstandi ng
anything contained in any other law for the tine being in force, the secured
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creditor shall be entitled to take recourse to any one or nore of the measures
speci fied under Section 13(4) to recover his secured debt.

In our view, Section 17(4) shows that the secured creditor is free to

take recourse to any of the measures under Section 13(4) notwi thstanding
anything contained in any other law for the tine being in force, e.g., for the
sake of argument, if in the given case the neasures undertaken by the

secured creditor under Section 13(4) cones in conflict with, let us say the
provi sion under the State |and revenue | aw, then notw thstandi ng such
conflict, the provision of Section 13(4) shall override the local law This
position also stands clarified by Section 35 of the NPA Act which states that
the provisions of NPA Act shall override all other |aws which are

i nconsistent with the NPA Act. Section 35 is also inmportant from anot her

angle. As stated above, the NPA Act is not inherently or inpliedly
inconsistent with the DRT Act in terns of renedies for enforcenent of
securities. Section 35 gives an overriding effect to the NPA Act with al

other laws if such-other|aws are inconsistent with the NPA Act. As far as

the present case is concerned, the renedies are conplinmentary to each other
and, therefore, the doctrine of election has no application to the present case.

In the present matter, there is a controversy with regard to paynent of

court fee in the matter of appeal to the Appellate Tribunal against the action
taken under Section 13(4) of the NPA Act. In this connection, certain facts
are required to be stated. On 21.06.2002 the NPA Act cane into force. As
stated above, any person including borrower aggrieved by action taken under
Section 13(4) of NPA Act is entitled to nmove the tribunal in appeal under
Section 17(1) of NPA Act. The tribunal being established under Section 3(1)
of the DRT Act. This aspect is inmportant. The tribunal under the DRT Act is
al so the tribunal under the NPA Act. Under Section 19 of the DRT Act read
with Rule 7 of the Debts Recovery Tribunal (Procedure) Rules, 1993 ("1993

Rul es"), the applicant bank or FI has to pay fees for filing such application
to DRT under the DRT Act and, sinilarly, a borrower, aggrieved by an

action under Section 13(4) of NPA Act-was entitled to prefer an application
to the DRT under Section 17 of NPA.~ Simlarly, the borrower was required

to file an appeal to DRT under Section 18 of the NPA Act. For such appeals

a borrower was required to pay fees as prescribed by Section 20 of the DRT
Act read with Rule 8 of the Debts Recovery Appellate Tribunal (Procedure)

Rul es, 1994 ("1994 Rules"). The Central Covernnent, however, found that a
borrower who was entitled to carry the natter further against the action
taken under Section 13(4) was al so required to pay court fees which give rise
to difficulties and, therefore, it enacted the Securitisation and Reconstruction
of Financial Assets and Enforcement of Security Interest (Renoval of
Difficulties) Oder, 2004 ("Order 2004") under Section 40 of the NPA Act

to nake provisions for levying fees in the matter of filing of

appl i cation/ appeal under Sections 17 and 18 of the NPA Act respectively.

We quot e hereinbel ow the contents of the said Oder, 2004:

"NOW THEREFORE, in exercise of the powers conferred

by sub-section (1) of section 40 of the said Act, the

Central Governnment hereby nmakes the foll owi ng O der

to nake the provisions of levying of the fee for filing of

appeal s under sections 17 and 18 of the said Act, being

not inconsistent with the provisions of the Act, to renove

the difficulty, nanely: -

1. Short title and comrencenent.-(i) This O der may
be call ed THE SECURI Tl SATI ON AND RECONSTRUCTI ON CF

FI NANCI AL ASSETS AND ENFORCEMENT OF SECURI TY | NTEREST
(REMOVAL OF DEFFI CULTI ES) ORDER, 2004.

(ii) It shall come into force at once

2. Definition. \026 Debts Recovery Tribuna

(Procedure) Rules, 1993 neans the Debts Recovery

Tri bunal (Procedure) Rules, 1993 made under section 9

read with clause (e) of sub-section (2) of section 36 of the
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Recovery of Debts Due to Banks and Financia
Institutions Act, 1993.

3. Fee for filing of an appeal to Debts Recovery
Tribunal .- The fee for filing of an appeal to the Debts
Recovery Tri bunal under sub-section (1) of section 17 of
the Securitisation and Reconstruction of Financial Assets
and Enforcenment of Security Interest Act, 2002 shall be
mutatis nutandis as provided for filing of an application
to the Debts Recovery Tribunal under rule 7 of the Debts
Recovery Tribunal (Procedure) Rules, 1993.

4. Fee for filing of an appeal to Debts Recovery

Appel late Tribunal.- The fee for filing of an appeal to the
Debts Recovery Appellate Tribunal under sub-section (1)

of section 18 of the Securitisation and Reconstruction of

Fi nanci al Assets and Enforcenent of Security Interest

Act, 2002 shall be nmutatis mutandis as provided for filing
of an appeal to the Debts Recovery Appellate Tribuna

under rul'e 8 of the Debts Recovery Appellate Tribuna
(Procedure) Rules, 1994."

It is interesting to note that the 2004 Order cane into force with effect
from6.4.2004. This O.der has continued even after amending Act 30 of

2004 which, as stated above, cane into force with effect from 11.11. 2004.

As stated above, by the said anmendi ng-Act 30 of 2004 an avenue to

chal | enge was provided to any person including a borrower, who is

aggri eved by any of ‘the measures taken by the secured creditor under

Section 13(4), subject to his paying fees along with his application. The fee
is to be levied in the manner prescribed. Under Section 2(s) of NPA Act, the
word "prescribed" has been defined to nean prescribed by the Rul es made
under the NPA Act. Till today, there are no rules prescribing the court fees
for filing applications to the Tribunal under Section 17(1). Till today, the
2004 Order continues to operate, whose effect is considered hereinafter.

Points for determination:
Three points arise for deternmination in these cases. They are as
fol | ows:

(1) Whet her the banks or financial institutions having el ected
to seek their renedy in terns of DRT Act, 1993 can stil

i nvoke the NPA Act, 2002 for realizing the secured

assets wi thout wi thdrawi ng or abandoning the O A~ filed

bef ore the DRT under the DRT Act.

(ii) Whet her recourse to take possession of the secured assets
of the borrower in ternms of Section 13(4) of the NPA Act
conprehends the power to take actual possession of the

i movabl e property.

(iii) VWet her ad val orem court fee prescribed under Rule 7 of
the DRT (Procedure) Rules, 1993 is payable on an

application under Section 17(1) of the NPA Act in the

absence of any rule franed under the said Act.

Fi ndi ngs:

(i) On Point No. 1:

M. K V. Viswanat han, |earned counsel for the appellant in the |ead
matter submtted that the banks or FIs. cannot be pernmitted to avail of the
renmedy under the NPA Act when they have already invoked the jurisdiction
of the DRT Act. He urged that it was mandatory for the respondent-bank
(I'ndi an Overseas Bank) to withdraw the said O A No. 354/99 before DRT
before initiating acti on under the NPA Act. He urged, that Notice dated
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6. 1. 2003 given by 1 OB under Section 13(2) of NPA Act, 2002 was a nere

show cause notice; that it did not constitute action so as to exclude the
applicability of the proviso to Section 19(1) of DRT Act, 1993;

consequently, it was urged that, on the facts of the present case, in the matter
of Ms Transcore, the bank shoul d have taken perm ssion of the DRT for

wi t hdrawal of O A. No. 354/99 before invoking the NPA Act. El aborating

this aspect, it was urged that NPA Act has been enacted to enforce the
security interest without the intervention of the court and this inplies that
any intervention by way of OA already resorted to should got out of the way
bef ore invoki ng NPA Act. Learned counsel submitted that the proviso to
Section 19(1) of DRT Act inserted by anending Act 30 of 2004 was inserted
precisely for the above purpose. In this connection, reliance was placed on
the text of the proviso which states that the bank or FI may, with the

perm ssion of the DRT, withdraw the O A for the purpose of taking action
under the NPA Act, if no such action had been taken under the NPA Act.

The point enphasized is that, the notice under Section 13(2) dated 6.1.2003
is the show cause notice, it is .not an action in terns of the above proviso
and, therefore, in the present case, the bank ought to have taken perm ssion
fromthe DRT before invoking the NPA Act. Simlarly, in the said proviso

the words are that the bank or FI nay, with the permi ssion of the DRT,

wi thdraw the OA for the purpose of taking action under the NPA Act,

| earned counsel urged that, this proviso read as a whol e indicates
applicability of the doctrine of election. Learned counsel urged that, the very
obj ect of enacting the proviso was that two parallel procedures cannot

simul taneously be resorted to unless leave is granted in that regard by the
DRT under the said proviso. According to the | earned counsel, the second
proviso to Section 19(1) inter alia states that, the application made by the
bank or FlI seeking wthdrawal of the OA shall be dealt with as expeditiously
as possible. Reliance on second proviso was placed in support of the
argument that, if the bank or Fl is permtted to invoke both the renedies

si mul taneously, then the very object of expeditious disposal would stand
defeated. It was further urged that when NPA Act was enacted in 2002,
Section 13(3-A) and the provisos to Section 19 of the DRT Act were not

there on the statute book. The constitutional validity of the Act was upheld
in Mardia Chemicals (supra). However, 1 earned counsel invited our

attention to Para 80 of the judgnment of this Court in Mardia Chem cal s
(supra) which states that, before taking any action, a notice of sixty days was
required to be given and after the neasures under Section 13(4) of the NPA
Act have been taken a mechani sm had been provi ded under Section 17 of the
NPA Act to approach the DRT. The object behind the above provisions was

to give reasonable protection to the borrower. Placing reliance on Para 80 of
the said judgnent, |earned counsel urged that in the said paragraph this
Court has used the expression "action" in juxtaposition to the words
"measures adopted under Section 13(4)", therefore, even this Court did not
understand the word notice under Section 13(2) as "action" taken. Learned
counsel urged that "action taken" under Section 13 of the NPA Act can only
be the steps taken by the bank or FI under Section 13(4) and, therefore,
notice of sixty days under Section 13(2) was a mere show cause notice

which did not constitute action taken and, therefore, the proviso to Section
19(1) of the DRT Act was applicable in the facts and circunstances of the
case in which Ms Transcore is the appellant. Learned counsel urged that,
since the proviso had not been conplied with, 10B was not entitled to

i nvoke the NPA Act as it purported to do so vide notice dated 8.1.2005.
Rel i ance was al so pl aced on the provisions of Section 13(3-A) which

enabl es the borrower to make any representation/ objection to the secured
creditor and if the secured creditor rejects such representation then the
provi so states that the reasons so comrmuni cated by the bank or FlI shall not
provide right upon the borrower to make an application under Section 17 to
the DRT. In the proviso, the words used are that even a likely action by the
secured creditor at the stage of conmunication of reasons shall not confer
any right upon the borrower to prefer an application under Section 17 to
DRT. Once again, enphasis is on the word "action"” in the said proviso to
show that, a notice under Section 13(2) is different fromthe word action
under the schenme of Section 13 as anmended. Learned counsel points out that,
Section 13(3-A) bars an appeal against the order comruni cating reasons or
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against the likely action of the secured creditor. Since no appeal is provided
for against the order rejecting representation and since Section 17 of the

NPA Act provides renmedy to the borrower only agai nst action taken under

Section 13(4), the schene of Section 13 suggests that, the notice under

Section 13(2) should be read only as a show cause notice. Simlarly, reliance
is placed by the | earned counsel on the provisions of Section 13(10) of the
NPA Act which states that, where the dues of the secured creditor are not

fully satisfied, the secured creditor may file an application to the DRT for
the recovery of the bal ance. Learned counsel submitted that Section 13(1)

shows that simultaneous action for enforcenment of security interest was not
contenmpl ated by the NPA Act. It was further urged, that even conceptually
there is a difference between the right to debt and the right to take action of
recovery; that these two concepts are totally different concepts; that one is a
right to receive and the other is a right to enforce. Learned counsel urged,
that a debt is not the same thing as a right of action for its recovery; that a
debt is aright in the strict sense corresponding to the duty of the debtor to
pay, whereas a right of actionis a legal authority corresponding to the
liability of the debtor to be sued, therefore, according to the | earned counsel
the two are distinct concepts which is clear fromthe fact that, the right of
action can stand destroyed by prescription while the debt remains. Applying
these concepts to the scope of the NPA Act, |earned counsel urged that, the
NPA Act only gives certain powers to the bank/ FI to enforce a recovery of

debt and for that purpose it excludes Section 69 of the TP Act vis-‘-vis
certain acts specified therein. Therefore, it was urged that, when Section
13(2) notice is issued, it nerely reiterates a right to debt which has accrued
to the secured creditor. According to the | earned counsel, the nbst inportant
words find place in the proviso to Section 19(1) to the DRT Act are "if no
such action had been taken". Learned counsel places reliance on these words

in support of his contention that, there is no need to apply for w thdrawal of
the O A where the recovery stands enforced. Learned counsel urged that,

nmere giving of a notice under Section 13(2) does not indicate conclusion of
recovery. Hence, Section 13(2) notice is nerely a show cause notice.

According to the | earned counsel, the proviso to Section 19 only says about
concl uded cases where the enforcenent power stands exhausted. This power

is not exhausted by nere giving of Section 13(2) notice. The issuance of

noti ce under Section 13(2) w thout a concluded action under Section 13(4)

woul d not be saved by the proviso. Learned counsel urged that, Section

13(2) does not create a vested right of any action‘and, therefore, no renedy
against the notice is provided for. Reliance was al so'placed in support of his
above argunents on Section 13(13) of the NPA Act which states that, no

borrower shall, after receipt of notice under Section 13(2), transfer by way

of sale, |lease or otherwi se (other than in the ordinary course of business) any
of the secured assets without prior witten consent of the secured creditor.
Learned counsel urged that, Section 13(13) allows the secured assets to be

di sposed of in the usual course of business and, consequently, notice under
Section 13(2) cannot constitute action taken under the Act, as urged by the
banks. Alternatively, it was urged that, even assuming for the sake of
argument that Section 13(2) notice creates a right to take action, such a right
is not a vested right and is at best contingent on other factors, nanely,
continuation of action by secured creditors even after representations. The
proviso to Section 19 of the DRT Act speaks only of concl uded action

under Section 13(4) of the NPA Act to prevent closed transactions from

bei ng reopened. In this connection, |earned counsel submtted that, the right
vests when all the facts have occurred. Wereas a right is contingent when
sone but not all the vestitive facts have occurred. Learned counsel urged,

that Section 13(2) refers to a right, at the highest, at an inchoate stage; that
Section 13(4) only refers to Section 13(2) in the context of the period fixed;
that before introduction of Section 13(3-A) no opportunity to represent was
there and, consequently, Section 13(2) notice is only a show cause notice.

Learned counsel further submitted that, the proviso to Section 19 of
the DRT Act is the statutory recognition of the doctrine of election; it is not
a sinple withdrawal procedure as set out in Oder XXIII CPC because the
proviso to Section 19 states that the withdrawal of the OA is for the
pur pose of taking action under the NPA Act. Learned counsel urged that, in
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vi ew of Section 19(25) of the DRT Act, it cannot be said that the DRT has

no i nherent powers. Learned counsel subnitted that the doctrine of election
is a branch of the rule of estoppel. It was urged that, the said doctrine
postul ates that when two renmedies are available for the sane relief, the
aggrieved party has an option to elect either of the two but not both. In this
connection, reliance was placed on the judgnents of this Court in the case of
Nati onal Insurance Co. Ltd. v. WMastan and Anr. reported in

2006 (2) SCC 641 and A.P. State Financial Corporation v. Ms Gr Re-

Rolling MIls and Anr. reported in 1994 (2) SCC 647. Learned counsel
therefore, urged that the proviso to Section 19(1) mandates that either one of
the two renmedies can be resorted to at a time but not both and in view of the
statutory interventions, there is no option with the secured creditor but to
wi t hdraw the DRT proceedings to cases where the proviso to Section 19(1)

of DRT Act is applied.

The above submi ssions of the | earned counsel for the appellant (Ms
Transcore) was adopted by M. Pankaj Gupta, |earned counsel for Ms
Nemat Ram Batra (the respondent iin civil appeal No. 2841/06) and M. A K
Jai swal for M's Kalyani Sales Co. (the respondent in civil appeal No.
908/ 2006) .

In reply to the above subm ssions, M. K N Bhat, |earned senior
counsel appearing for Indi an Overseas Bank (the bank) submitted that,
Section 13(2) notice is a condition precedent for invoking Section 13(4) of
the NPA Act and, therefore, the said notice is an action and not a mere show
cause notice. Learned counsel submtted that Section 13(2) notice is the
step-in-aid for enforcenment of security interest under Chapter |1l of the NPA
Act. He subnitted that the proviso to Section 19(1) of the DRT Act cannot
affect the rights of a bank/Fl under the NPA Act which deals only with
recovery and which only deals w th enforcenent of security interest.
Learned counsel urged, that Section 13(2) notice is given on the basis that
the client’s account in the books of account, which is an asset of the bank as
the anobunt receivabl e under that account, has become sub-standard,
doubtful or a loss; that Section 13(2) proceeds on the basis of classification
of that account as a NPA; that there i's no adjudication contenpl ated under
Section 13(2) as the said section deals with enforcenment of security interest
al one which security interest is recognized by the Act as a financial asset of
the bank/ FI. In the circunstances, |earned counsel urged that, Section 13(2)
notice is not a mere show cause notice. He submitted that, the purpose of
NPA Act is to enable the secured creditor to enforce any security interest
wi thout the intervention of the court or the tribunal, apart fromcreation of
asset reconstruction conpany and securitisation conpany. In this
connection, it was pointed out that sub-section (4)(a) of Section 13 of the
NPA Act permits a bank/Fl to take possession of the secured assets.
Simlarly, sub-section (4)(b) enables a bank/ Fl to take over nanagenent of
the business of the borrower. Simlarly, sub-section (4)(c) pernits
appoi ntnent of a nmanager to manage the secured assets, the possession of
whi ch has been taken over and, simlarly, sub-section 4(d) authorizes the
secured creditor to require any transferee of the secured assets to pay the
secured creditor the specified anbunt by just a return notice. According to
the | earned senior counsel, under the schene of Section 13(4), all these
powers are to be exercised without the intervention of the court/ tribunal. He
urged that if the proviso to Section 19(1) of the DRT Act is read as
mandat ory, then the consequence would be that a secured creditor can have
recourse to Section 13 only with the prior permssion of the DRT which
woul d defeat the very object of the NPA Act which is to renpbve all fetters,
if any, on the right of enforcenent by the secured creditor. It was next urged
that the DRT does not have inherent powers and that Section 19(25) of the
DRT Act which enpowers the tribunal to issue appropriate directions for
enforcenent of its orders is not akin to Section 151 CPC and, therefore, a
provision akin to the provision was necessary to be inserted. In this
connection, |earned senior counsel submitted that, in the DRT Act there was
no provision simlar to Oder XXIIl CPC and to get rid of that |acuna, the
DRT Act had to be amended. He urged that, the proviso to Section 19 is an
enabl i ng provi sion. The bank/ FI nmay apply to the DRT for w thdrawal of
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the O A in cases where the DRT has appointed a court receiver or in cases
where the DRT had granted attachnent or injunction. If the bank/ FI seeks to

i nvoke the NPA Act vis-‘-vis a financial asset over which a court receiver is
appoi nted or over which an attachnent stands then in such cases an enabling
provi sion is nmade whereby the bank or FI can nove the DRT for pernission
seeking withdrawal of O A in part or in whole in order to enable the bank/

FI to take appropriate steps for enforcenent of security under the NPA Act.
Learned counsel submitted that, vide the inpugned judgnents, the Hi gh

Courts have erred in nmaking the said proviso nmandatory/ obligatory. He
submitted that, the very purpose behind the proviso would be defeated if it is
read as mandatory. He submitted that, wi thdrawal application in respect of

O A can be nade by the bank/ FI at any time. The proviso is inserted only

to neet contingencies where the assets are in possession of the court receiver
or under attachnent/ injunction. Learned counsel submitted that there is no
bar to the application of both the Acts sinultaneously. He submitted that the
NPA Act gives to the bank/ FlI- an i ndependent right and wherever required

the bank/FI may apply that option as given to the secured creditor. In this
connection, he submtted that, under third proviso to Section 19(1) of the

DRT Act even part withdrawal of the suit/application is permssible. He
further submtted that, under Section 13(10) of the NPA Act where the dues

of the secured creditor are not fully satisfied with the sale proceeds of the
secured assets, the bank/ FI may file an application to the DRT for recovery
of the bal ance fromthe borrower. The point which is enphasized is that part
withdrawal of the suits or the invocation of DRT jurisdiction for recovery of
the bal ance are aspects which required an amendnent to be carried out in the
DRT Act as well as in the NPA Act so that the provisions are brought at par
with Order XXIIl CPC. This was the nmain object behind the enactnent to

the first proviso to Section 19(1) tothe DRT Act. In fact, it is pointed out by
the | earned counsel ‘that the amending Act 30 of 2004 has made changes in

both the DRT Act and the NPA Act simultaneously which indicates that

both the Acts conpl enent each other. He submitted that the enabling

provi sion under the first proviso had to be nade so that wi thdrawal is
restricted to cases where the bank/Fl-w shes to withdraw the O A for the

pur pose of taking action under the NPA Act and not for any other purpose. It
is pointed out that Order XXI'll CPC provides for several situations whereas
the proviso to Section 19 deals with sonme aspects/ situations only. In this
connection, |earned counsel submtted that Section 13(10) provides for a

fresh cause of action. Inability to realise the entire dues does not provide any
fresh cause of action for proceeding under the DRT Act. The course of

action for proceeding under the DRT Act is the debt due. Not ‘satisfying the
dues fully, according to the |earned counsel, is not a cause of action
attributable to the borrower. He, therefore, submtted that proviso to Section
19(1) is not a condition precedent to taking recourse'to NPA Act. Learned
counsel further pointed out that, Section 36 of NPA Act talks of linitation
Section 36 of NPA Act nmkes it clear that no action under NPA Act can be
taken unless the claimis within [initation and, therefore, according to the

| earned counsel, the tine spent in adopting action under DRT Act i's not
excluded and it does not stop the limtation. Therefore, it is urged that this
aspect also indicates that the proviso to Section 19(1) is not a condition
precedent to taking recourse to NPA Act. On the question of doctrine of

el ection, |earned counsel submitted that, the doctrine of election is an aspect
of estoppel which can have no effect on the operation of a statute inasnuch

as it is well settled that there can be no estoppel against a statute. Therefore,
| earned counsel subnmitted that the interpretation placed by the Hi gh Courts

on the proviso to Section 19(1) of the DRT Act, making it mandatory for

banks/ Fls. to take prior perm ssion of the DRT, would render the whole

NPA Act neani ngl ess.

Learned counsel further contended that there is no nmerit in the
argunents advanced on behal f of the borrowers that the anendments under
Act 30 of 2004 introduced into the DRT Act has restricted the rights of the
secured creditors under the NPA Act. He urged that this argument has no
basis as there is no amendnent restricting any of the rights of secured
creditors under the NPA Act. He submitted that the NPA Act deals with the
secured creditors, including, banks and financial institutions and the persons
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nmentioned in sub-section (zd) to Section 2. He further pointed out that the
words "security interest” with which NPA Act is concerned, includes

nort gage, charge, hypothecation etc. except those specified in Section 31
whi ch excludes ten types of securities fromthe purview of NPA Act. He
submitted that the NPA Act is the special Act whose provisions override al
other laws inconsistent therewith. In this connection, he places reliance on
Section 35 of the NPA Act. Learned counsel urged, that Act 30 of 2004
amended the NPA Act as well as the DRT Act sinultaneously; that the said

Act 30 of 2004 specifically anended Section 13 by insertion of sub-section
(3-A), however, no provision corresponding to the proviso to Section 19 was
i ntroduced into the NPA Act, which indicates that Parliament did not intend
to dilute rights of the secured creditors granted to them under the NPA Act
through DRT Act. He also invited our attention to Section 37 of the NPA

Act which provides that the NPA Act shall be in addition to and not in
derogation of the DRT Act. Learned counsel urged, that the proviso to
Section 19(1) was introduced in DRT Act to make it nore effective; that
provision is akin to Oder XXl Il CPC, which was not there in the origina

DRT Act. As stated above, |earned counsel urged that DRT unlike a court

has no i nherent powers. Learned counsel urged that there may be

i nnurer abl e-situations in which the secured creditor may have to withdraw
the recovery application and but for-a specific provision, it was not open to
the tribunal to entertain an application for withdrawal and, in any case, it
was not open to the tribunal to pass conditional order on such application for
wi t hdrawal wi thout express provision in that regard, which nowis the
proviso to Section 19(1) of the DRT Act. Therefore, to fill this lacuna, the
proviso was inserted in Section 19(1). The proviso nmakes it very clear that
the withdrawal of the O A shall be limted to the purpose of taking action
under the NPA Act. It clarifies that such application for wthdrawal may be
made if no action has been taken-under the NPA Act before seeking

wi t hdrawal . Learned senior counsel urged that the said proviso does not
conpel the withdrawal of the OA before having recourse to NPA Act either
before 11.11.2004 or thereafter. He subnmitted that, reading the proviso of
Section 19(1) of the DRT Act as a condition precedent for taking recourse to
the NPA Act woul d have serious adverse effects, for exanple, in a given

case relief mght have been claimed against the guarantors al so, those
guarantors may be specific to one of the consortiumtransactions.

Conpelling the creditor to withdraw his application before the DRT woul d
amount to forcing that creditor to give up his claimagai nst-the guarantors
also. Simlarly, if the nortgage property is not subject to any attachnment or
court receiver, there is no need for pernission to w thdraw the application
before resorting to Section 13(4). However, if the argument of the borrowers
is accepted, the bank/ FI is forced to nove the tribunal for permssion even
in cases where it is not necessary. Lastly, the time spent in action under NPA
Act is not excluded for saving limtation for recovery of the bal ance. The
Banks/ Fls. have to revert back to DRT within the period of |imtation under
Section 13(10) of the NPA Act, and if the banks/Fls. are forced to w thdraw,
then all securitisation actions starting fromthe issue of denmand notice and
ending with sale of securities nmust be conpleted within the period of
limtation and if the banks/Fls. fail to conplete these actions within the

period of limtation, they will not be able to go back/'to DRT. In a given case,
if the DRT refuses permission to withdraw, the very purpose of the NPA/Act
will be defeated. To nake the NPA Act subject to the prior permssion of

DRT woul d make the NPA Act redundant. Learned senior counsel urged

that Section 24 of the DRT Act nmmkes the Limtation Act, 1963 applicable to
clains before the DRT. This neans that, by the tine the pending recovery
application is allowed to be withdrawn, an application under Section 13(10)

of NPA Act woul d becone tinme barred. Thus, the banks/Fls, if conpelled

to withdraw the recovery applications before resorting to Section 13, will be
deprived of their rights to recover the balance anbunt under Section 13(10).
In this connection, reliance was al so placed on the provisions of Section 36
of the NPA Act which requires the clains to be made under NPA Act within

the period prescribed under the Limtation Act, 1963. Learned counsel
therefore, submitted that there is no merit in the contention of the appellant
that the banks/Fls should be conpelled to first withdraw their O As. before
resorting to Section 13 of NPA Act.
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M. Soli J. Sorabjee, |earned senior counsel appearing on behal f of
I ndi an Bank, submitted that the doctrine of election does not apply to
curative relief. He subnmitted, that a creditor is entitled to choose one or nore
cunmul ative remedi es open to him unless precluded by statutory provisions
or by the doctrine of election; that in the absence of any bar, it is open to the
creditor to choose one or nore of the cumul ative renedi es. Learned senior
counsel submtted that under the scheme of NPA Act, a bank/ Fl is under no
disability to take recourse under Section 13 of NPA Act even after it has
i nvoked Section 19 of DRT Act. He subnmitted, that the object of both the
sections is to recover dues; that there is no inconsistency inherent or inplied
in the two renedies; that the doctrine of election applies in cases of
i nconsi stent renedies. He submtted that, in the present case, the two
renedi es are not inconsistent to each other. He submitted that the judgnent
of this Court in the case of A P. State Financial Corporation (supra) has
no application because in that case this Court has held that the State
Fi nanci al Corporation Act has expressly provided for the doctrine of
el ection. Learned counsel submtted that the doctrine of election is a doctrine
evol ved by courts on equity. It is based on the principle that a nman shall not
be al |l owed to approbate and reprobate. If a person has chosen a particul ar
renmedy and hasintentionally relinquished another renedy, he is debarred by
the doctrine of election to pursue the renedy he has intentionally given up
Learned counsel submitted that a creditor is not precluded by the doctrine of
election if he nmakes a choice of one or nmore cumnul ative renedi es avail abl e
to him The adoption of renedi es under Section 19 of DRT Act and under
Section 13(4) of NPA Act are not inconsistent with each other. Both the
renmedi es recogni ze the exi stence of the same facts, on the basis of which
reliefs are claimed. In the case of election of remedies a party is confined to
the remedy first chosen, precluding a resort to another, because the two
renedi es are inconsistent with each other, and not anal ogous, consistent and
concurrent. Learned senior counsel subnitted that a creditor is not concluded
by the rule of election where he nerely nakes a choice of one or nore
consi stent and cunul ative remedi es available to him Thus, a creditor whose
claimis secured by two witten obligations falling due simultaneously has a
right to proceed thereafter uponeither or both of themto enforce paynent of
the anpbunt due. In this connection, |earned senior counsel placed reliance on
Cor pus Juris Secundam Vol. XXVLII, para 13; Anerican Jurisprudence, 2d,
Vol . 25 and Snell’s Principles of Equity, Twenty-Ei ghth Edition, page 495.
Learned counsel urged that the interpretation suggested by the borrowers
woul d not subserve the object of the NPA Act which is enacted for speedy
recovery of debts. If a bank/Fl is conmpelled or mandatorily required to
withdraw its application under the proviso to Section 19 of DRT Act and,
thereafter, invoke NPA Act, it would face a situation where Section 13(10)
would fail. It would lead to further conplications which-would involve
guestions of lintation and delay in the speedy recovery of its dues. Learned
counsel urged that the conclusion drawn by the Punjab & Haryana Hi gh
Court in the case of Kalyani Sal es Co. V. Uni on of India was erroneous
because it states that once the bank/Fl decides to proceed under the NPA
Act, that Act inmposes an obligation on the bank/ FI to withdraw the O A
under Section 19 of DRT Act.

M. Ranjit Kumar, |earned senior counsel appearing for Indian Bank
submitted that if notice under Section 13(2) of NPA Act was only a show
cause notice then Section 13(3-A) was not required. He submitted that
because Section 13(2) notice constituted an action taken under the Act,
Section 13(3-A) becones necessary because it gives an opportunity to the
borrower to object to the notice. Learned counsel submitted that the NPA
Act deals only with secured assets whereas the DRT Act deals with both
secured and non-secured assets. He subnmitted that a secured asset is an asset
which is owned by the bank/ FI and, therefore, it can act w thout
intervention of the court. Learned counsel urged that in certain respects, the
DRT Act did not provide for the renedies, which led to the enactrment of the
NPA Act. In this connection, he cited the exanple of take over of
managenment of the business of the borrower which is provided for only in
the NPA Act and not in the DRT Act.
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Shri D. Dave, |earned senior counsel appearing for Indian Bank’
Associ ation (I BA) submtted, that NPA Act has to operate de hors the DRT
Act; that both the Acts operate within the sane schene but the DRT Act is a
general Act whereas the NPA Act is the special Act. He submitted that a
bank/Fl is entitled to go back to the DRT under Section 13(10) which
i ndicates that the NPA Act is a special Act vis-‘-vis the DRT Act which is
the general Act. He urged that the NPA Act is anplification of DRT Act. In
this connection, it is pointed out that the concept of asset reconstruction and
the concept of asset nmnagenent is w der than the concept of recovery of
debt under the DRT Act. Qur attention was invited to Section 5 of the NPA
Act which refers to acquisition of rights or interest in financial assets which
concept is not there in DRT Act. Learned counsel, therefore, submtted that
NPA Act is a special Act ‘and, therefore, irrespective of the pendency of
litigation under the DRT Act, acquisition of interest in financial assets can
take place under the NPA Act. Learned senior counsel further pointed out,
that under DRT Act a debt could be secured as well as unsecured; that under
Section 9(f) of the NPA Act, a reconstruction conpany or a securitisation
conpany i s enmpowered for the purposes of assets reconstruction to take
possessi on of secured assets without prejudice to the provisions contained in
any other law for the tinme being in force. Therefore, even a reconstruction
conpany can enforce security interest under Section 13 of the NPA Act
wi t hout being restricted by the provisions of the DRT Act. Section 9(f) is put
into service to show that at every stage, Parlianent has ousted the
jurisdiction of the courts and DRT to get the NPA |iquidated at the earliest
opportunity. Learned senior counsel submtted, that Section 19 of the DRT
Act concerns the procedure which has to be followed by the tribunal; that it
is a procedural section and, therefore, Section 19 of DRT Act cannot confer
or allow jurisdiction to be retained by the tribunal. He subnmitted that by
Section 13(3-A), Parlianent has made a conscience decision that there wll
be no interference fromDRT/ court at any stage, therefore, it states that a
borrower cannot approach DRT agai nst conmuni cation of reasons by a
bank/ FI which shows that in the matter of NPA, Parlianment has rul ed out
intervention by courts and tribunals. Learned senior counsel subnitted that
calling to the borrowers for hearing, the NPA Act shall remain suspended til
| eave is given by DRT. This interpretation, according to the |earned senior
counsel, defeats the very object behind enactnment of the NPA Act. Lastly, he
poi nted out that Section 35 of NPA Act states that the Act shall override al
ot her laws which are inconsistent with NPA Act. Simlarly, Section 37 of
NPA Act states that if any law is consistent with NPA'Act then the NPA Act
shall be treated as an additional Act. The NPA Act is nade in addition to the
Conpani es Act, 1956, the SEBI Act, 1992, the DRT Act, 1993 as well as the
Securities Contracts (Regul ation) Act, 1956 and, therefore, the doctrine of
el ection has no application in this case. Learned counsel submitted that the
very object for enacting the NPA Act is to introduce banking reforns
i ncludi ng change in the DRT Act so as to include the provisions of the NPA
Act therein and, therefore, withdrawal of the O A is not a condition
precedent for invoking NPA Act.

Shri Rajiv Shakdhar, |earned senior counsel appearing for |IC Cl Bank
Ltd. submitted that Rule 2(b) of the Security Interest (Enforcenent) Rules
2002 ("2002 Rules") states that a denand notice is‘the notice in witing
i ssued by a secured creditor to any borrower pursuant to Section 13(2) of the
NPA Act. Reliance is placed on the said rule to show that the notice under
Section 13(2) is not a nere show cause notice, that it is a demand notice
simlar to Section 156 of the Incone Tax Act. In this connection, |earned
counsel submtted, that Section 22 of the NPA Act refers to default in
repaynent of debt on the part of the borrower plus classification of his
account as NPA; that once an account is classified as NPA then the account
continues to remain as NPA even if there is a part paynent. Learned
counsel submitted that under Rule 3 of the 2002 Rules, the service of
demand notice under Section 13(2) indicates the procedure to be followed in
serving such notice and if the anpbunt nmentioned in the demand notice is not
paid within the stipulated period then Rule 4 provides that the Authorised
O ficer of a bank/ FI shall proceed to realise the ambunt by adopti ng any one
or nore of the neasures specified in Section 13(4). These rules are relied
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upon to show that the notice under Section 13(2) constitute an action taken
under the NPA Act. Further, he pointed out that after giving of the denmand
notice, the debtor is debarred fromdealing with the assets, vide Section
13(13) of NPA Act. He submitted that Section 13 of NPA Act deals with

secured interest whereas Section 9 of the NPA Act deals w th unsecured
interest. Learned counsel submitted, that there is a basic difference between
suits to recover debts and suits to enforce securities; that NPA Act deals with
enforcenent of securities and it does not wait for debts to crystallize and,
therefore, O A filed inthe DRT will not be required to be withdrawn in the
event action by way of Section 13(2) notice is taken even before 11.11.2004.
The doctrine of election would not apply to the proceedi ngs under the NPA

Act and the DRT Act. It is urged, that the nature, anbit and scope of the
proceedi ngs under the two Acts are different; that the | egislative purpose for
conferring the power on the secured creditors to enforce its security interest
by taking recourse to Section 13(4) of NPA Act without intervention of the
court is to free the secured creditors of the inpedi nents contained in Section
69 of the TP Act. A secured creditor is now enpowered by virtue of Section

13 of the NPA Act to take any of the measures including sale of the secured
assets wi thout intervention of the court and notwithstanding the Iimtations
of Section 69 of the TP Act. The power of sale of property in a suit even
prior to the passing of decree has been upheld by this Court by placing
reliance on Order XL Rule 1(1)(d) CPC. In the circunstance, w thdrawal of

O A cannot be made a condition precedent for taking recourse to N PA Act.

M. Dhruv Mehta, |earned counsel appearing on behalf of the Punjab
National Bank, subnmitted that the doctrine of election is for banks/ Fls. and
not for borrowers. The reason is that a creditor has to see his debtor, it is the
ri ght of the bank toliquidate the asset which right is unfettered once a
security or interest is created in favour of the bank/Fl. [See Abdul Azeez v.
Punj ab National Bank - (2005)127ConpCas514(Ker)]. Learned counse
submitted that the purpose of enacting proviso to Section 19(1) is to bring in
O der XXIII CPC. Learned counsel submtted that the doctrine of election
applies only in case of inconsistent renmedies and not in case of additiona
renmedi es. He urged that withdrawal of an application could be a condition
precedent for alternate renedy, however, it cannot be a condition precedent
for taking recourse to an additional renedy. Learned counsel urged that
unlike SICA, in the NPA Act, 2002 there is no proviso saving limtation
and, therefore, if the argunment of the borrowers is accepted, it could lead to a
situation where the banks’ action under NPA Act woul d'be time barred. In
any event, NPA Act, according to the learned counsel, is a |ater enactnent
and, therefore, it shall prevail over the DRT Act.

Ms. J.S. Wad, |earned counsel for Central Bank of India, has adopted
the above argunments advanced on behal f of the various banks.

The heart of the matter is that NPA Act proceeds on the basis that an
interest in the asset pledged or nortgaged with the bank or Fl is/created in
favour of the bank/ FI; that the borrower has become a Debtor, his liability
has crystallized and that his account with the bank/ FI (which is an asset
with the bank/Fl) has becone sub-standard.

Val ue of an asset in an inflationary econony is discounted by "tinme"

factor. Aright created in favour of the bank/ FI involves correspondi ng
obligation on the part of the borrower to see that the value of the security
does not depreciate with the passage of tinme which occurs due to his failure
to repay the loan in tine.

Keeping in mind the above circunstances, the NPA Act is enacted for

qui ck enforcement of the security. The said Act deals with enforcenment of
the rights vested in the bank/ FI. The NPA Act proceeds on the basis that
security interest vests in the bank/FI. The NPA Act proceeds on the basis
that security interest vests in the bank/FI. Sections 5 and 9 of NPA Act is
al so important for preservation of the value of the assets of the banks/ FIs.
Qui ck recovery of debt is inmportant. It is the object of DRT Act as well as
NPA Act. But under NPA Act, authority is given to the banks/ Fls, which is
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not there in the DRT Act, to assign the secured interest to securitisation
conpany/ asset reconstruction conmpany. In cases where the borrower has

bought an asset with the finance of the bank/ FlI, the latter is treated as a
| ender and on assignnent the securitisation conpany/ asset reconstruction
conpany steps into the shoes of the | ender bank/ FI and it can recover the

| ent amounts fromthe borrower.

According to Snell’s Equity (Thirty-first edition) at page 777, a dua
obligation could arise on the same transaction, nanely, A's obligation to

repay a sum of noney to B or sone other obligation. In such a case, B can

sue A for nmoney or for breach of the obligation. However, B will often have
some security which covers the obligation of A say, in the formof an asset
over which B can exercise his rights. B may be entitled to this security either
by | aw or by operation of comron |aw principles or under the transaction
(contract). In addition, B may acquire a personal right of action against the
third party. Security over the asset (property) may be obtai ned by nortgage,
charge, pledge, lien etc: Security in the formof right of action against a third
party i.s known as guarantee. Broadly, there are three types of security over
the asset., One is where the creditor obtains interest in the asset concerned
(nmortgage). Second is securities in which the rights of the creditor depends

on possession of the asset (pledge/ l'ien). The third is charge where the
creditor neither obtains ownership nor possession of the asset but the asset is
appropriated to the satisfaction of the debt or obligation in question (charge).
The di chotony, which is of inportance, is that nore than one obligation

could arise on the /'sane transaction, nanmely, to repay the debt or to discharge
sone ot her obligation.

Therefore, when Section 13(4) tal ks about taking possession of the

secured assets or managenent of the business of the borrower, it is because a
right is created by the borrower in favour of the bank/ FI when he takes a

| oan secured by pl edge, hypothecation, nortgage or charge. For exanple,

when a conpany takes a |l oan and pledges-its financial asset, it is the duty of
that conpany to see that the nargin between what the conpany borrows and

the extent to which the loan is covered by the value of the financial asset
hypot hecated is retained. |If the borrower conpany does not repay, becones

a defaulter and does not keep up the value of the financial asset which

depl etes then the borrower fails in its obligation which results in a ms-

mat ch between the asset and the liability in the books of the bank/ Fl
Therefore, Sections 5 and 9 tal ks of acquisition of the secured interest so that
t he bal ance sheet of the bank/ FI renmmins clean. Same applies to imovable
property charged or nortgaged to the bank/ FI. These are sone of the factors
whi ch the Authorised Oficer of the bank/ FlI-has to keep in mind when he
gives notice under Section 13(2) of the NPA Act. Hence, equity, exists in the
bank/Fl and not in the borrower. Therefore, apart from obligation to repay,
the borrower undertakes to keep the margin and the value of the securities
hypot hecated so that there is no mis-match between the asset-liability .in the
books of the bank/Fl. This obligation is different and distinct fromthe
obligation to repay. It is the former obligation of the borrower which attracts
the provisions of NPA Act which seeks to enforce it by neasures nentioned

in Section 13(4) of NPA Act, which neasures are not contenplated by DRT

Act and, therefore, it is wong to say that the two Acts provide paral lel
renmedi es as held by the judgnent of the High Court in Ms Kalyani Sales

Co.. As stated, the renedy under DRT Act falls short as conmpared to NPA

Act which refers to acquisition and assi gnment of the receivables to the asset
reconstructi on conmpany and whi ch authorizes banks/ Fls. to take possession

or to take over managenent which is not there in the DRT Act. It is for this
reason that NPA Act is treated as an additional remedy (Section 37), which

is not inconsistent with the DRT Act.

In the light of the above discussion, we now exani ne the doctrine of

el ection. There are three elenents of election, nanely, existence of two or
nore renedi es; inconsistencies between such renmedi es and a choi ce of one

of them If any one of the three elenents is not there, the doctrine will not
apply. According to American Jurisprudence, 2d, Vol. 25, page 652, if in
truth there is only one renedy, then the doctrine of election does not apply.
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In the present case, as stated above, the NPA Act is an additional renmedy to
the DRT Act. Together they constitute one renmedy and, therefore, the

doctrine of election does not apply. Even according to Snell’s Equity
(Thirty-first Edition, page 119), the doctrine of election of remedies is
applicable only when there are two or nore co-exi stent renmedi es available to
the litigants at the time of election which are repugnant and inconsistent. In
any event, there is no repugnancy nor inconsistency between the two

renedi es, therefore, the doctrine of election has no application

In our view, the judgnents of the Hi gh Courts which have taken the
view that the doctrine of election is applicable are erroneous and liable to be
set aside.

We have al ready anal ysed the schene of both the Acts. Basically, the

NPA Act is enacted to enforce the interest in the financial assets which

bel ongs to the bank/ FlI by virtue of the contract between the parties or by
operation of conmon | aw principles or by |aw. The very object of Section

13 of NPA Act is recovery by non-adjudicatory process. A secured asset

under NPA Act is an-asset in which interest is created by the borrower in
favour of the bank/ FI and on that basis alone the NPA Act seeks to enforce
the security interest by non-adjudicatory process. Essentially, the NPA Act
deals with the rights of the secured creditor. The NPA Act proceeds on the
basis that the debtor has failed not only to repay the debt, but he has al so
failed to maintain the | evel of margin and to maintain value of the security at
a level is the other obligation of the debtor. It is this other obligation which
invites applicability of NPA Act. It is for this reason, that Sections 13(1) and
13(2) of the NPA Act proceeds on the basis that security interest in the

bank/ Fl; needs to be enforced expeditiously without the intervention of the
court/tribunal; that liability of the borrower has accrued and on account of
default in repaynment, the account of the borrower in the books of the bank

has beconme non-perform ng. For the above reasons, NPA Act states that the
enforcenent coul d take place by non-adjudicatory process and that the said

Act removes all fetters under the above circunstances on the rights of the
secured creditor.

The question still remains as to the object behind insertion of the three
provisos to Section 19(1) of DRT Act vide anending Act 30 of 2004. The
DRT is a tribunal, it is the creature of the statute, it has no i nherent power

which exists in the civil courts. Oder XXIlIl Rule 1 (3) CPC states inter alia
that where the court is satisfied that there are sufficient grounds for allow ng
the plaintiff to institute a fresh suit for the subject-matter of a suit or part of a
claimthen the civil court may, on such terms as it thinks fit, grant the
plaintiff permssion to withdraw the entire suit or such part of the claimwth
liberty to institute a fresh suit in respect thereof. Under O der XX

Rule 1(1)(4)(b), in cases where a suit is wthdrawn without the perm ssion of

the court, the plaintiff shall be precluded for instituting any fresh suit in
respect of such subject-matter. Oder XXIIl Rule 2 states that any fresh suit
instituted on perm ssion granted shall not exclude limtation and the plaintiff
shoul d be bound by law of limtation as if the first suit had not been
instituted. Order XXIlIl Rule 3 deals with conprom se of suits. It states that
where it is proved to the satisfaction of the court that a suit has been adjusted
wholly or in part by any |awful agreenent or conpronise or where the

def endant satisfies the plaintiff in respect of whole or any part of the subject-
matter of the suit, the Court shall order such agreenent, conprom se or
satisfaction to be recorded, and shall pass a decree in accordance therewth.

The obj ect behind introducing the first proviso and the third proviso to
Section 19(1) of the DRT Act is to align the provisions of DRT Act, the

NPA Act and Order XXIIl CPC. Let us assume for the sake of argument,

that an OA is filed in the DRT for recovery of an ampunt on a term/l oan, on
credit facility and on hypot hecation account. After filing of O A, on account
of non disposal of the OA by the tribunal due to heavy backl og, the bank
finds that one of the three accounts has becone sub-standard/ |oss, in such a
case the bank can invoke the NPA Act with or w thout the permission of the
DRT. One cannot | ose sight of the fact that even an application for
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withdrawal / | eave takes tine for its disposal. As stated above, with inflation
in the econony, value of the pledged property/ asset depreciate on day to

day basis. |If the borrower does not provide additional asset and the val ue of
the asset pledged keeps on falling then to that extent the account becones
non- perform ng. Therefore, the bank/ FI is required to nove under NPA Act
expedi tiously by taking one of the neasures by Section 13(4) of the NPA

Act. Mdreover, Order XXIIl CPCis an exception to the common | aw

principle of non-suit, hence the proviso to Section 19(1) becane a necessity.

For the above reasons, we hold that w thdrawal of the O A pending

bef ore the DRT under the DRT Act is not a pre-condition for taking recourse
to NPA Act. It is for the bank/FI to exercise its discretion as to cases in
which it may apply for leave and in cases where they nay not apply for

| eave to withdraw. W do not wish to spell out those circunstances because
the said first proviso to Section 19(1) is an enabling provision, which
provi sion may deal with myriad circunstances which we do not wish to

spel | out herein.

(ii) On Poi nt-No. 2 on question of possession

The short questi on under this head is whether recourse to take
possessi on _of the secured assets of the borrower under Section 13(4) of the
NPA Act conprehends the power to take actual possession of the
i movabl e property.

M. N C. Sahniand M. Pankaj CGupta, |earned advocates appearing
on behal f of the respective borrowers submtted that Section 13(4) of the
NPA Act enpowers the secured creditor to take possession of the secured
i movabl e assets of the borrower on expiry of sixty days and notice served
under Section 13(2) of that Act. 1t is pointed out that in many cases, the
banks/ FI s. have taken actual physical possession whereas in other cases they
have taken only a synbolic possession. Learned advocates subnmitted that in
Kal yani Sales Co., the H gh Court has rightly held that if physica
possession is taken on expiry of sixty days, the remedy of application under
Section 17 of the NPA Act by the borrower woul d become illusory and
nmeani ngl ess as the borrower or the person in possession would be
di spossessed even before adjudication of the objections by the tribunal
Learned advocates further submtted that under Section 13(8), the bank/Fl is
prevented fromselling the secured assets, if the dues of the secured creditor
with all costs, charges and expenses are tendered to the secured creditor at
any time before the date fixed for sale. Learned advocates pointed out that
under Rule 8(1) of the 2002 Rules, a secured creditor is enmpowered to take
possessi on as per notice appended in ternms of Appendix I'V. That notice
cautions the borrower not to deal with the property. Learned advocates
submitted that notice in terns of Rule 8(1) of the 2002 Rul es operates as
attachrment. It contenplates a synbolic possession. Learned advocates
submi tted that actual physical possession of immovable assets can be taken
under Rule 8(3), in cases where there is a vacant plot or a property which is
l yi ng unattended, but where the i movable property is in actual physica
possessi on of any person, the person in possession cannot be di spossessed
by virtue of a notice under Rule 8(1); that actual physical possession i's to be
delivered only after confirmation of sale under Rule 9(6) read with
Appendi x V under which the authorised officer is enpowered to deliver the
property to the purchaser free fromall encunbrances in terms of Rule 9(9)
of the 2002 Rul es. Learned advocates, therefore, submtted that the Hi gh
Court was right in holding that the borrower or any other person in
possessi on of the i nmovabl e property cannot be physically di spossessed at
the time of issuing notice under Section 13(4) of the NPA Act so as to defeat
the adjudication of his claimby the DRT under Section 17 of NPA Act, and
that, physical possession can be taken only after the sale is confirned in
terns of Rule 9(9) of the 2002 Rul es.

We do not find any nerits on the above contentions for the follow ng
reasons.

The word possession is a relative concept. It is not an absolute
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concept. The di chotony between synbolic and physical possessi on does not

find place in the Act. As stated above, there is a conceptual distinction

bet ween securities by which the creditor obtains ownership of or interest in
the property concerned (nortgages) and securities where the creditor obtains
neither an interest in nor possession of the property but the property is
appropriated to the satisfaction of the debt (charges). Basically, the NPA Act
deals with the former type of securities under which the secured creditor,
nanely, the bank/Fl obtains interest in the property concerned. It is for this
reason that the NPA Act ousts the intervention of the courts/ tribunals.

Keepi ng t he above conceptual aspect in nmind, we find that Section
13(4) of the NPA Act proceeds on the basis that the borrower, who is under
aliability, has failed to discharge his liability within the period prescribed
under Section 13(2), which enables the secured creditor to take recourse to
one of the measures, nanely, taking possession of the secured assets
including the right to transfer by way of |ease, assignnent or sale for
realizing the secured assets. Section 13(4-A) refers to the word "possessi on"
simpliciter. There is no dichotony in sub-section (4-A) as pl eaded on behal f
of the borrowers. Under Rule 8 of the 2002 Rules, the authorised officer is
enpowered to take possession by delivering the possession notice prepared
as nearly-as possible in Appendix IV-to the 2002 Rul es. That notice is
required to be affixed on the property. Rule 8 deals with sale of immovable
secured assets. Appendix |V prescribes the formof possession notice. It
inter alia states that notice is given to the borrower who has failed to repay
the anmobunt inform ng himand the public that the bank/FlI has taken
possessi on of the property under Section 13(4) read with Rule 9 of the 2002
Rules. Rule 9 relates to tinme of sale, issue of sale certificate and delivery of
possession. Rule 9(6) states that on confirmation of sale, if the terns of
paynment are conplied with, the authorised officer shall issue a sale
certificate in favour of the purchaser in the formgiven in Appendix V to the
2002 Rules. Rule 9(9) states that the authorised officer shall deliver the
property to the buyer free fromall encunbrances known to the secured
creditor or not known to the secured creditor. (enphasis supplied). Section
14 of the NPA Act states that where the possession of any secured asset is
required to be taken by the secured creditor or if any of the secured asset is
required to be sold or transferred, the secured creditor may, for the purpose
of taking possession, request in witing to the District Magistrate to take
possessi on thereof. Section 17(1) of NPA Act refers to/right-of appeal
Section 17(3) states that if the DRT as an appel l'ate authority after exam ning
the facts and circunstances of the case comes to the conclusion that any of
the neasures under Section 13(4) taken by the secured creditor are not in
accordance with the provisions of the Act, it may by order declare that the
recourse taken to any one or nore neasures is invalid, and consequently,
restore possession to the borrower and can al so restore managenent of the
busi ness of the borrower. Therefore, the scheme of Section 13(4) read with
Section 17(3) shows that if the borrower is dispossessed, not i'n accordance
with the provisions of the Act, then the DRT is entitled to put the cl ock back
by restoring the status quo ante. Therefore, it cannot be said that if
possession is taken before confirmation of sale, the rights of the borrower to
get the dispute adjudi cated upon is defeated by the authorised officer taking
possessi on. As stated above, the NPA Act provides for recovery of
possessi on by non-adj udi catory process, therefore, to say that the rights of
the borrower would be defeated w thout adjudication would be erroneous.
Rul e 8, undoubtedly, refers to sale of imovable secured asset. However,
Rul e 8(4) indicates that where possession is taken by the authorised officer
bef ore i ssuance of sale certificate under Rule 9, the authorised officer shal
take steps for preservation and protection of secured assets till they are sold
or otherw se di sposed of. Under Section 13(8), if the dues of the secured
creditor together with all costs, charges and expenses incurred by himare
tendered to the creditor before the date fixed for sale or transfer, the asset
shall not be sold or transferred. The costs, charges and expenses referred to
in Section 13(8) will include costs, charges and expenses which the
aut horised officer incurs for preserving and protecting the secured assets till
they are sold or disposed of in terns of Rule 8(4). Thus, Rule 8 deals with
the stage anterior to the issuance of sale certificate and delivery of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 24 of

28

possession under Rule 9. Till the tine of issuance of sale certificate, the

aut horised officer is like a court receiver under Order XL Rule 1 CPC. The
court receiver can take synbolic possession and in appropriate cases where

the court receiver finds that a third party interest is likely to be created
overni ght, he can take actual possession even prior to the decree. The

aut hori zed officer under Rule 8 has greater powers than even a court

receiver as security interest in the property is already created in favour of the
banks/ Fls. That interest needs to be protected. Therefore, Rule 8 provides
that till issuance of the sale certificate under Rule 9, the authorized officer
shal | take such steps as he deens fit to preserve the secured asset. It is well
settled that third party interests are created overnight and in very many cases
those third parties take up the defence of being a bona fide purchaser for

val ue without notice. It is these types of disputes which are sought to be
avoided by Rule 8 read with Rule 9 of the 2002 Rules. In the circunstances,

the draw ng of dichotomy between synbolic and actual possession does not

find place in the scheme of the NPA Act read with the 2002 Rul es.

(i) On Point-No. 3, on question of court fee:

Whet her ad val orem court fee prescribed under Rule 7 of the DRT
(Procedure) Rul es, 1993 is payable on an application under Section 17(1) of
the NPA Act inthe absence of any rule franed under the NPA Act.

M. N. C. Sahni supplenented by M. Pankaj Gupta, |earned advocates
appearing on behal f ‘of the borrower submtted that by virtue of the
anmendi ng Act 30 of /2004 with effect from 11.11. 2004, the persons
aggri eved agai nst the action of the bank or Fl initiated under Section 13(4)
of the NPA Act have a right to adjudication by way of an application to the
DRT under Section 17(1) of the NPA Act. It is submtted that in exercise of
powers conferred under Section 40(1) of the NPA Act, the Centra
Government has issued.an Order called the "Securitisation and
Reconstructi on of Financial Assets and Enforcenent of Security Interest
(Renmoval of Difficulties) Oder, 2004 ("Order 2004") nmaking the provision
for levying of fees for filing of appeals. This Order 2004 was issued on
6.4.2004. It is further pointed out that on 8.4.2004, this Court delivered its
judgnent in the case of Mardia Chemicals (supra). Cause (3) of the Oder
2004 provides that the fee for filing of an appeal to DRT under Section 17(1)
of the NPA Act shall be mutatis mutandis as provided for filing of an
application to DRT under Section 19 of the DRT Act read with -Rule 7 of the
Debts Recovery Tribunal (Procedure) Rules, 1993 ("1993 Rul es"). Learned
advocates urged that after the amendi ng Act 30 of 2004 which canme into
force with effect from11.11. 2004 by whi ch anendnment was made to
Section 17(1) of NPA Act, the Order 2004 dated 6.4.2004 i ssued by the
Central Governnment has becone redundant because the amendi ng provision
stipulates filing of an application by the borrower under Section 17(1) of
NPA Act to the DRT challenging the action under Section 13(4) by filing an
application along with payment of fees as may be prescribed. Learned
advocates submitted that under Section 17(1) of NPA Act, as anmended, a
proviso is added which states that different fees may be prescribed for
maki ng an application by the borrower. It is further submtted that the word
"prescribed" has been defined under Section 2(s) to nean prescribed by
rul es made under the NPA Act. It is urged that in the judgnment of Mardia
Chemicals (supra), this Court held that the renedy under Section 17 of NPA
Act is not an appellate renedy. C ause (3) of the Order 2004 providing for
fees for filing an appeal under the unanmended provisions cannot, therefore,
be made applicable to any application filed after 11.11.2004. Learned
advocates submitted that NPA Act vide Section 17(1) of NPA Act read with
Rule 7 of the 1993 Rul es under DRT Act cannot formthe basis to claimad
valoremcourt fee in terns of Rule 7 of the 1993 Rules, particularly after
11. 11. 2004 because, as stated above, this Court has held in Mardia
Chemicals (supra) that the remedy under Section 17(1) of NPA Act is the
original remedy and not an appellate renmedy. It is further submtted that
after 11.11.2004, fees could be levied only vide Rules and not by an Order
renoving Difficulties.

We do not find any nerits in the above contentions, for the follow ng
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reasons.
It is true that Section 17(1) of the NPA Act states inter alia that a
borrower aggrieved by action taken under Section 13(4) may make an
application along with fees, as may be prescribed to the DRT having
jurisdiction in the matter. It is true that, the margi nal note states that Section
17(1) is aright to appeal. In our view, the marginal note to Section 17(1)
cannot control the text and the content of Section 17(1) which, as stated
above, states that the borrower aggrieved by any of the neasures in Section
13(4) may nake an application to the DRT. The judgnment of this Court in
Mardi a Chem cals (supra) states that the DRT acts in an Origina
Jurisdiction under Section 17 of the NPA Act. In our opinion, as far as the
| evy of fee is concerned, the term nol ogy makes no difference. In fact, the
proviso to Section 17(1) indicates that different fees may be prescribed for
nmaki ng an application by the borrower. The reason is obvious. Certain
neasures taken under Section 13(4) like taking over the managenent of the
fee vis-a-vis the secured creditor taking possession of financial assets have
to bear different fees. Each neasure is required to be separately charged to
the borrower (applicant) for which different fees could be prescribed. The
sai d proviso i'ndicates that the tribunal under Section 17(1) exercises
Original Jurisdiction and, therefore, as far as the fees are concerned, the
term nol ogy of original or appellate jurisdiction in the context of fees is
irrelevant. Secondly, under the Order 2004 issued by the Centra
CGovernment under Section 40 of the NPA Act, it is provided that the fee for
filing an appeal to the DRT under Section 17(1) of NPA Act shall be nutatis
nmut andi s as provided for filing an application to the DRT under Rule 7 of
the 1993 Rules. The word nutatis nutandi's indicates that a nmeasure is
adopted for assessing the fees required to be paid by the borrower when he
applies by way of application to the DRT under Section 17(1) of NPA Act
chal |l engi ng the action taken under Section 13(4) of NPA Act by the secured
creditor. Lastly, we do not find-any nmerit in the argunent advanced on
behal f of the borrowers that since fees have not been prescribed by the rules
after 11.11.2004, fees cannot be |evied on the basis of the Oder 2004 which
was there prior to 11.11.2004. The contention of the borrowers is that since
Section 17(1) of NPA Act, as anended, provides for prescribing fees for an
application under Section 17(1) and since no rule has been franed under the
NPA Act after 11.11.2004 fees cannot be | evied under the Order 2004 dated
6. 4. 2004 which, according to the borrower, has cone 'to an end after
11.11. 2004 with the enactnment of the amending Act 30 of 2004.

We do not find any nerit in this |last argunent also. In the case of
Madeva Upendra Sinai and Os. v. Union of India and Ors: reported in
(1975) 3 SCC 765, one of the questions which arose for determnation was
whet her the Central Governnent in the exercise of its power to renove
difficulties under the Incone Tax Act simlar to Section 40 of the NPA Act
was conpetent to supply a deficiency in the Act. Answering the above
qguestion, this Court held as follows:

" 36. This raises two questions: (1) Is this a’difficulty’

within the contenplation of clause (7) of the Regul ation?

(2) Is the Central Governnent in the exercise of its power

under that clause conpetent to supply a deficiency or

casus om ssus of this nature ?

38. For a proper appreciation of the points involved, it
i s necessary to have a general idea of the nature and
purpose of a "renmpbval of difficulty clause" and the power
conferred by it on the Governnent.

39. To keep pace with the rapidly increasing
responsibilities of a welfare denocratic State, the

Legi slature has to turn out a plethora of hurried

| egi sl ation, the volunme of which is often matched with its
conpl exity. Under conditions of extreme pressure, with
heavy demands on the tine of the Legislature and the
endurance and skill of the draftsman, it is well nigh

i mpossible to foresee all the circunstances to deal with
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which a statute is enacted or to anticipate all the
difficulties that mght arise in its working due to peculiar
| ocal conditions or even a local law. This is particularly
true when Parlianment undertakes | egislation which gives

a new di mension to soci o-econom c activities of the State
or extends the existing Indian laws to new territories or
areas freshly nmerged in the Union of India. In order to
obvi ate the necessity of approaching the Legislature for
renoval of every difficulty, howsoever trivial

encountered in the enforcenent of a statute, by going
through the time-consum ng amendatory process, the

| egi sl ature sonmetines thinks it expedient to invest the
Executive with a very limted power to nake m nor
adapt ati ons and peripheral adjustnents in the statute, for
making its inplenentation effective, without touching its
substance. That is why the "renoval of difficulty clause"
once frowned upon and nick-named as "Henry VIII

Clause" in scornful comenoration of the absol uti st

ways in which-that English King got the "difficulties" in
enforcing hi's autocratic will rermoved through the
instrunmentality of a servile Parlianment, now finds
acceptance as a practical necessity, in several Indian
statutes of post independence era.

40. Now |l et us/turn to Clause (7) of the Regulation. It
will be seen that the power given by it is not uncontrolled
or unfettered. It is strictly circunscribed, and its use is
condi tioned and restricted. The existence or arising of a
"difficulty" is the sine qua nonfor the exercise of the
power. If this condition precedent is not satisfied as an
obj ective fact, the power under this O ause cannot be

i nvoked at all. Again, the ""difficulty”™ contenpl ated by
the clause nust be a difficulty arising in-giving effect to
the provisions of the Act and not a difficulty arising

al i unde, or an extraneous difficulty. Further, the Centra
Covernment can exerci se the power under the clause

only to the extent it is necessary for applying or giving
effect to the Act, etc., and no further. It may slightly
tinker with the Act to round off angularities, and

snoot hen the joints or renove m nor obscurities to nake

it workable, but it cannot change, disfigure or do viol ence
to the basic structure and primary features of the Act. 1In
no case, can it, under the guise of renoving a difficulty,
change the schene and essential provisions of the Act.

41. The above principles, particularly the distinction
between a "difficulty’ which falls within the purview of
the Renpval of Difficulty O ause and one which falls
outside it, finds anmple illustration in the 1949 Order and
the i npugned provision of the 1962 Order which cane

up for consideration in Straw Products’ case (1968) 2

SCR 1. Excepting the reference to the correspondi ng

provi sion of the 1922 Act, the | anguage of the 1949

Order was the same as that of the uninmpugned part of
clause (3) of Order 2 of 1970 in the present case. The
1949 Order related to the renoval of a difficulty which
had arisen in giving effect to the provisions of Section
10(2)(vi) Proviso (c) and Section 10(5)(b) of the 1922
Act, corresponding to Section 34(2)(i) and Section

43(6) (b) of the Act of 1961. This difficulty had arises
because the income-tax |aws of the nmerged States were

not repealed by the Indian | ncone-tax Act but by the
Taxation Laws (Extension to Merged States and

Anmendnent) Act 67 of 1949. Owing to this, the

depreciation actually allowed under the |laws of the
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nerged States could not be taken into account in
conputing the aggregate depreciation all owance referred
to in sub-section (2)(vi), proviso (c) or the witten down
val ue under cl ause (b) of sub-section (5) of Section 10 of
the 1922 Act. If this difficulty had not been renpved,
anomal ous results woul d have followed. The witten

down val ue of the assets acquired before the previous

year woul d have been taken as the original cost of the
assets wi thout deduction of the depreciation actually
allowed in the past under the State |laws. This would have
given to the assessees in the nerged States, a benefit,
inconsistently with the schene of Section 10 of the 1922
Act, exceeding in the aggregate even the original cost of
t he assets.

42. The 1949 Order renoved this difficulty. In ternmns,
it did no nore than directing that if under the inconme-tax
| aws of a nerged State any depreciation was actually
allowed, i't was to be taken into account in ascertaining
the witt'en down value of the assets. Far from

suppl anting or changi ng the essence of the essentia

provi sions of the Act relating to depreciation and witten-
down value, it gave effect, |life and meaning to them"

In view of the above judgnent of this Court in Madeva Upendra

Sinai, we are of the view that the 2004 Order, in the present case, was issued
with the object of supplying a deficiency, nanely, |levy of fees. By such | evy
of fees, the nature and scope of ‘the NPA Act is not altered. It is not in

di spute that the 2004 Order has been issued after the enactnent of NPA Act.
After the anending Act 30 of 2004, certain anendments have been nmde in
Section 17(1) of NPA Act. However, the 2004 Order dated 6.4.2004 does

not, in any way, alter the schene of the anended Act. It nerely fills in the
deficiency and, therefore, the 2004 O der will continue to operate even after
the anmendi ng Act 30 of 2004 and till rules are prescribed in terms of Section
2(s) of the NPA Act.

Before concluding, it is necessary to analyse the foll owing two
judgrments of this Court in the |ight of what is stated above.

In the case of A P. State Financial Corporation v. Ms Gar Re-

Rolling MIls and Anr. (supra) it has been held that Section 29 of the State
Fi nanci al Corporation Act, 1951 ("SFC Act") provides for the rights and
renedi es as also the procedure for enforcenent of the rights. It is a conplete
Code. It is open to the Corporation to act under Section 29 to realise its dues
fromthe defaulter concerned by foll owi ng the procedure prescribed

thereunder. The Corporation does not require the assistance of the court to
enforce its rights while invoking the provisions of Section 29. In the said
judgrment, it has been further held that Section 31 has been enacted to take
care of a situation where any industrial concern, in breach of any agreenent,
nmakes default in repaynent of the |oan or advance or the Corporation

requires imredi ate repaynment which the defaulter fails to make. This Court,
therefore, held that Section 31 provides for substantive relief in the nature of
an application for attachnent of property in execution of a decree before the
j udgrment and that on conjoint reading of Sections 29 and 31, in- case of
default in repaynent/ breach of an agreenent, the Corporation has two

renmedi es under the SFC Act agai nst the defaulter, one under Section 29 and
anot her under Section 31. This Court further held that the doctrine of

el ection would not be attracted under the SFC Act in view of the expression
"wi thout prejudice to the provisions of Section 29" being used in Section 31
However, this Court observed that the Corporation has a right to choose
initially whether to proceed under Section 29 or Section 31, but its rights
under Section 29 are not extinguished, if it decides to take recourse to
Section 31. The Corporation can abandon the proceedi ngs under Section 31

at any stage. This Court further held that a decree under Section 31 is not a
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noney decree and, therefore, recourse to Section 31 cannot debar the
Corporation fromtaking recourse to Section 29 by not pursuing Section 31
It is also observed that debtor cannot claimequity.

In our view, the judgnent in A.P. State Financial Corporation

(supra) has no application to the present case. Under the SFC Act, Section
31 uses the expression "w thout prejudice to the provisions of Section 29",
therefore, it is held, in the above judgnment, that Section 29 is wider in scope
than Section 31 which concerns attachnent before judgnent. Sections 29

and 31 find place in the sane Act. Section 31 operates in an area carved out
of its preceding Section 29 of the SFC Act. On the other hand, in the present
case, we have two separate enactnents, nanely, the DRT Act, 1993 and the

NPA Act, 2002. Further, the DRT Act does not deal with assignment of an

asset by the bank/FlI to the asset reconstruction conpany/ securitisation
conpany. This can be done only under the NPA Act. Under the NPA Act,

the asset reconstruction conpany/ securitisation company can manage and
reconstruct the asset. The said conpany can even step into the shoes of the

| ender bank/Fl, therefore, the remedy under NPA Act is an additiona

renmedy, as stated in Section 37 of NPA Act. The NPA Act is in addition to
the DRT Act, therefore, the scheme of the SFC Act is different fromthe

i ntegrated scheme of the DRT Act and the NPA Act. In the circunstances,

the judgnent of this Court in A P. State Financial Corporation (supra) has
no applicati on.

In the case of National Insurance Co. Ltd.  v. Mastan and Anr.

(supra) this Court has held that on the |anguage of Section 167 of the Motor
Vehicl es Act, 1988 ("MW Act"), and going by the principles of election of
renedi es, a claimnt (worker) opting to proceed under the Worknen's
Conpensation Act, 1923 ("1923 Act") cannot take recourse to the provisions
to the MV Act except to the extent stated in-Section 167 of the MV Act. This
j udgrment has no application to the facts of the present case. As held in the
above judgnent of National |nsurance Co. v. ~Mastan (supra), Section

167 of the MV Act statutorily provides for an option to the claimant stating
that where death or bodily injury gives rise to a claimfor conmpensation
under the MV Act as al so under the 1923 Act, the person entitled to
conpensati on may, w thout prejudiceto the provisions of Chapter X, can

cl ai m such conpensation under either of the two Acts but not under both.
Such a section is not there in the case before us and, therefore, the judgnent
in the case of National Insurance Co. Ltd. v. Mastan (supra) has no
application.

M. Vi swanat han, |earned counsel appearing for Ms Transcore seeks

time for filing an application under Section 17 of the NPA Act. He prays for
continuation of the interimorder dated 16.9.2005 granted by this Court by
whi ch confirmation of sale has been stayed. Since the matter was pending
before this Court in appeal, we extend the interimorder for four weeks from
the date of the judgnent in Gvil Appeal No. 3228 of 2006.

Accordingly, we answer the above three questions in the affirmative

that is in favour of the banks/Fls. (secured creditors) and, accordingly, the
borrower’s appeal/I.A in this Court stands dism ssed whereas the

appeal /1. A filed by the banks/ Fls. stands allowed with no order as to costs.




