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When this appeal came up for consideration on 7-4-1995
before R M Sahai « and N. Venaktachala, JJ, |earned Judges
ordered this to be listed before a |arger Bench, .in view of
the prelimnary obj ections - raised by the landlord -
respondent regarding nmmintainability of the appeal (the
reference order is reported in 1995 Supple, (2) SCC 539).

This appeal by special |eave is _against the order of
the H gh Court of Karnataka dism ssing a revision petition
filed by the appellant-tenant under Section 50  of the
karnat aka Rent Control Act, 1961 (for short "the Act")
chal l engi ng an order of eviction passed against the
appel lant. While dismissing the revision petition on 25-7-
1994, learned Judge of the Hi gh Court granted six nonths’
time to appellant-tenant for vacating the premses .in
question and directed him to file an undertaking within 4
weeks. Appellant-tenant has pursuant to the said direction
filed the wundertaking that he would vacate the prenmises
wi thi n six nonths.

The prelimnary objection raised by the learned counse
for the respondent is that the tenant is precluded from
approaching this Court under Article 136 of the Constitution
of India after giving the aforesaid undertaking before the
Hi gh Court. In support of the said objection |earned counse
cited the decision of a tw Judge Bench of this Court (K
Jayachandra Reddy and S. C. Agrawal, JJ) in R N Gosain v.
Yashpal Dhir (1992 4 SCC 683) wherein it was held as
fol | ows:

" By furni shing the sai d

undertaking the petitioner elected

to avail t he protection from

eviction from the prem ses and he

enjoyed the said protection till

the passing of the order by the

Suprenme Court on March 26, 1992,

st ayi ng di spossessi on of t he

Petitioner. Having done so, the

petitioner cannot be permitted to

invoke the jurisdiction of the
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Supreme Court under Article 136 of
the Constitution and assail the

sai d judgnent of the High Court."

Learned Judges found support to the said view from
three decisions of this Court rendered by two menber Benches
in Vidhi Shanker vs. Heera Lal (1987 supple, SCC 200)
Rancthandra Jai Ram Randive (since deceased) vs. Chandannal
Rupchand & ors. (1987 supple. SCC 254) and Thacker Hariram
Motiram vs. Bal kri shan Chatrabhu Thacker & Ors. (1989 supple
SCC 655). In all those three decisions Sabyasachi Mikherj ee,
J. (as he then was), speaking for the Bench, adopted a
uni form approach that "whatever be the nmerits of the case
............ it woul d ' not be proper, after such an
undertaking was given in the H gh Court and tine was taken
on the basis of such undertaking, to interfere with the
finding made by the High Court," Appeals were disnissed on
that score al one.

Rel'yiing on those decisions Agrawal, J., speaking for
the two Judge Benchin R N Gosain vs. Yashpal Dhir (supra)
has observed thus:

" Law. does not pernit a person to

bot h approbate and reprobate. This

principle is based on'the doctrine

of election which postulates that

no party can /accept and reject the

sanme instrunent / and that 'a person

cannot say at one tine that  a

transaction is 'valid and thereby

obt ai n sone advantage, to which the

could only be entitled -on the

footing that it is valid, and then

turn round and say it is void for

the purpose of securing sone other

advant age. "

A passage from Hal sbury’s Laws of England was cited by
the | earned Judges (vide para 1508 in Vol. 16 of the 4th
Edn.).

Learned Judges who referred this natter have expressed
in the reference order that remedy under Article 136 is a
Constitutional right whi ch cannot be taken away by
| egi sl ation, rmuch less by invoking the principles  of
el ection or estoppel. The foll owi ng observations nade in the
reference order are worthy of quotation here:

" The principle of 'approbate and

reprobate’ or the law of election

which is the basis of the decision

in R N Cosain’s case (supra)

cannot, in our opinion, be applied

appropriately to precl ude this

Court from exer ci si ng its

jurisdiction under Article 136. The

doctrine of election is founded on

equitable principle that where a

per son persuades anot her one to act

ina manner to his prejudice and

derives any advantage from that

then he cannot turn around the

claimthat he was not liable to

performhis part as it was void. It

applies where a vendor or a

transferor of property tries to

take advantage of his own wong.

this principle cannot, in our

opi ni on, be extended to shut out or

precl ude a person frominvoking the
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constitutional renedy provided to
hi munder Article 136. The | aw t hat
there is no est oppel agai nst
statute is well settled. Here it is
a renedy under the Constitution and
no law can be franed nmuch | ess the
principle of election which can
stand in the way of the appellant
from invoking the constitutiona
jurisdiction of this Court."

The doctrine of election is based on the rule of

estoppel - the principle that one cannot approbate and
reprobate inheres in it. Doctrine of estoppel by election is
one of the species of estoppel in pais (or -equitable

estoppel) which is a rule in equity. By that rule a person
may be precluded by his actions or conduct or silence when
it is his duty to speak, fromasserting a right which he
ot herwi se woul d ~have had, (vide Black’s Law Dictionary, 5th
Edn.).

It is nowtrite that the principle of estoppel has no
application when statutory rights and liabilities are
i nvolved. It cannot inped right of appeal and particularly
the constitutional renedy. The House of Lords has considered
the sanme question in Evans vs. Bartlam (1937 2 Al ER
646). The House was dealing with an order of the Court of
Appeal whereby Scott L.J. approved the contention of a party
to put the matter. on the rule of _election on the prenise
that the defendant knew or must be presumed to know t hat he
had the right to apply to set-the judgnent aside and by
asking for and obtaining time he irrevocably elected to
abi de by the judgnent. Lord Atkin, reversing the above view,
has observed thus:

" My Lords, I do not find nyself

convinced by these judgnments. |

find nothing in the facts anal ogous

to cases where a party, having

obt ai ned and enj oyed materi a

benefit from a judgnent, has been

hel d precluded from attacking it

while he still is in enjoynment of

the benefit. | cannot bring nyself

to think that a judgment debtor,

who asks for and receives a stay of

execution, approbates the judgnent,

so as to preclude him thereafter

from seeking to set it aside,

whet her by appeal or otherw se. Nor

dol find it possible to apply the

doctrine of election."

Lord Russell of Killowen while concurring with the
af oresai d observations has stated thus:
"My lord, | confess to a feeling of

some bewi ldernent at the theory
that a man who, so long as it
stands, nmust perforce acknow edge
and bow to a judgment of the court
regul arly obtai ned), by seeking and
obt ai ni ng a tenporary suspension of
its execution, t her eby bi nds
hi nsel f never to di spute its
validity or its correctness, and
never to seek to have it set aside
or reversed. If this were right, no
defeated litigant could safely ask
his adversary for a stay of
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execution pending an appeal, for

the grant of the request would end

the right of appeal. The doctrine

of election applies only to a man

who elects wth full know edge of

the facts.”

A party to a lis can be asked to give an undertaking to
the court if he requires stay of operation of the judgnent.
It is done on the supposition that the order would remain
unchanged. By directing the party to give such an
undertaking no court can scuttle or foreclose a statutory
renedy of appeal or revision, much less a constitutiona
remedy. If the order is reversed or nodified by the superior
court or even the sane court on a review the undertaking
given by the party w.ll autonatically cease to operate.
nerely because a party has conplied with the directions to
give an undertaking as —a condition for obtaining stay he
cannot be presuned to comunicate to the other party that he
is thereby giving up his statutory renedies to challenge the
order. No doubt he is bound to conply with his undertaking
so long a s the order renmins alive and operative. However,
it is open to such superior court to consider whether the
operation of the order or judgnent chall enged before it need
be stayed or suspended having regard to the fact that the
concerned party has given undertaking in the |ower court to
abide by the decree or order within the time fixed by that
court.

We are, therefore, in agreement - with the view of Saha
and Venkatachala, JJ, that the appeal filed under Article
136 of the Constitution by special |eave cannot be dism ssed
as not nmintainable on the nore ground that appellant has
gi ven an undertaking to the High Court on being so directed,
in order to keep the High Court’s order in-abeyance for sone
time.

On the nmerits it was contended that dismissal of the
revision petition filed by the tenant, w thout considering
it on nerits, was bad in law. The revision petition was held
not maintainable as it was not  acconpani ed by deposit of
arrears of rent. It was a condition for preferring a
revi sion under the Act that the tenant should deposit the
entire arrears of rent.

Section 29 of the Act reads thus:

"29. Deposit and paynent of rent

during the pendency of proceedings

for eviction. - (1) No tenant

agai nst whom an application for

eviction has been made by a

| andl ord under Section 21, shall be

entitled to contest the application

before the Court under that Section

or to prefer or prosecute a

revision petition under Section 50

agai nst an order made by the Court

on application under Section 21

unl ess he has paid or pays to the

| andl ord or deposits with the Court

or the District Judge or the H gh

Court, as the case my be, al

arrears of rent due in respect of

the prem ses upto the date of

paynment or deposits and continues

to pay or to deposit any rent which

may subsequently becomre due in

respect of the premises at the rate

at which it was |last paid or agreed
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to be paid, until the term nation
of the proceedi ngs before the court
or the District Judge or the H gh
Court, as the case may be.

(2) The deposit of the rent under
sub-section (1) shall be made
within the time and in the nmanner
prescri bed and shall be acconpani ed
by such fee as may be prescribed
for the service of the notice
referred to in sub-section (5).

(3) Where there is any dispute as
to the anpbunt of rent to be paid or
deposited under sub-section (1),
the Court shall, on application
made to it either by the tenant or
the landlord ~and after naking such
enquiry as it deens necessary
determ ne summarily the rent tot be
so paid or deposited.

(4) If _any tenant fails to pay or
deposit the rent as aforesaid, the
Court, the District Judge or the
H gh Court, as the case may be,
shall unl ess the tenant shows
sufficient cause to the contrary,
stop all further proceedings _and
make an order directing the tenant
to put the landlord in possession
of the premses or dismss the
appeal or revision petition, as the
case may be

(5) When any deposit is nade under
sub-section (1), the court, the
Court, the District Judge “or the
H gh Court, as the case may  be,
shal | cause noti ce of the deposit
to be served on the landlord in the
prescri bed manner and the anount

deposited may, subject to ‘such
conditions as may be prescribed, be
wi t hdrawn by the | andl or d on

application nmade by him to the

Court in this behal f."

The words in sub-section (1) "or to prefer or prosecute
a revision petition under Section 50" enconpass two stages.
First is at the threshold when tenant files the petition for
revision. Second is a stage when he prosecutes his revision
On the first stage when his revision petition is not
mai ntai nabl e unless it is acconpanied by either paynent or
deposit of "all the arrears of rent due up to the date of
paynment or deposit”. If the revision is validly preferred
then in the next stage of prosecution of revision the tenant
has to continue to pay or deposit "any rent which my
subsequently becone due" until term nation of t he
pr oceedi ngs.

Learned counsel for the appellant contended that the
l[iability of the tenant under Section 29(1) of the Act woul d
cone into operation only after the court determnes the
amount to be paid. This argunent is based on sub-section (3)
but the contingency under that sub-section would arise only
where there is a dispute as to the amount of rent to be paid
or to be deposited. In this case the appellant filed
revision petition on 20.4.1991. High Court has noticed that
"admttedly, the tenant did not deposit the rent on 20-4-
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1991 when the revision petition was filed before the |earned
District Judge."

The admitted position being as above, it is not open to
the appellant nowto contend that he did not nake the
deposit along with filing of revision petition due to want
of an order fromthe Court.

Learned counsel for the appellant nade an attenpt to
rai se a contention that though the appellant did not deposit
the arrears of rent along with filing the revision petition
he has subsequently paid rent arrears on 27-5-1991 and hence
the revision mnust be treated as preferred on that date. W
are not disposed to countenance the said contention in this
particul ar case for two reasons. Firstly, that the |andl ord-
respondent filed an application under Section 29(4) of the
Act before the District Court and the tenant has not taken
up such a ground inthe petition filed by him thereto.
Secondly, even inthe Special Leave Petition he has not
adopted any such contention and hence the | andlord, has no
occasion to nmeet the factual situation on the basis of which
the aforesaid contention is raised.

In the result, we dismss this appeal




